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CONSTITUTIONAL  CONVENTION 


OF  THE 


STATE  OF  MARYLAND 


Chamber  of  the  House  of  Delegates 
State  Capitol 
Annapolis,  Maryland 
November  17,  1907  -  10  a.m. 


HONORABLE  H.  VERNON  ENEY, 
PRESIDENT 


Urfr 


Maryland  Koom 
«»ify  of  Maryland  Ubrary 
Cf  V.^e  Park.  Md, 


Reported  by: 
C.  J.  Hunt  and 
W.  P.  Banister 
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PRQCEHUINGS 

THE  PRESIDENT:   The  Sergeant  at  Arms  will  clear 
the  aisles  and  close  the  doors.   The  Convention  will 
please  come  to  order. 

The  invocation  today  will  be  offered  by  the 
Reverend  Marion  C.  Bascom  of  Douglas  Memorial   Church  in 
Baltimore  City,   Reverend  Bascom  is  the  Pastor  of  Delegate 
Rubye  Gill,   Reverend  Bascom, 

REVEREND  BASCOM:   0  thou  nameless  being  by  whom 
we  call  the  fondest  names  invented  by  human  lips,   in 
esteem  or  in  feebleness  we  would  approach  this  moment, not 
because  of  our  wisdom  or  our  knowledge,  but  because  we 

arc  caught  up  in  a  moment  in  time  and  in  history.   May  our 

I 

prayers  not  be  perfunctory,  but  may  out  of  the  deep  sense  o^ 

i 
need  we  lift  our  spirit  and  our  minds  for  the  scrutiny 

of  that  which  is  universal  and  that  which  is  good.   May 

we  go  beyond  our  conventional  wisdom  and  may  we  determine  to 

discover  what  is  on  your  mind  for  us  to  do.   In  most  cases, 

our  Father,  we  are  so  busily  engaged  in  telling  you  what 

is  on  our  minds,  but  may  this  Convention  try  to  discover 

what  is  on  your  mind  for  it  to  do. 
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May  we  be  reminded  that  we  are  surrounded  by 

history;  that  a  myriad  crowd  of  witnesses  who  have  preceded' 

i 

us  in  some  measure  look  to  see  that  our  hands  are  feeble    ! 
but  hopefully  that  our  hearts  will  be  strong.   May 
we  recognize  that  we  face  awesome  responsibilities.   May  we 
not  be  caught  playing  with  trivia,  wliile  large  assignments 
loom  ominously  around  us. 

Grant  this  Convention  wisdom  to  see,  but  a 
mighty  courage  to  be  and  to  do,  and  if  this  does  not 
pervade  the  deep  recesses  of  our  spirits,  stab  us  fiercely  i 
and  remind  us  that  generations  unborn  are  standing  awaiting 
our  mature  judgment  on  matters  that  will  affect  them; 
may  no  unborn  child  be  denied  any  of  our  resources,  the 
positive,  the  mature  resources,  but  may  we  give  to 
generations  unborn  a  Constitution,  a  state,  a  nation, 
wiiere  we  will  beat  our  swords  into  plowshares,  and  our 
spears  into  pruning  hooks,  and  study  war  never  again. 

Now  whatever  we  have  failed  to  ask,  it  is  becaus 
of  the  feebleness  of  our  minds  and  our  bodies  and  our 
spirits,  but  take  the  tattered  fragments  of  what  we  are 
and  weave  it  into  what  it  ought  to  be.   Let  ti\e  words  of   j 
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1  jl       my  moutli   and    the   meditation  my   lieart    be    acceptable    in 

■I 

2  I;        thy   sight,    Oli ,    Lord,    my    Rock    and   my    Redeemer.      Amen. 

il 

3  !|  THE  PRESIDENT:   Thank  you. 

ij 

*  li  Roll  call. 

ij 

5  ij  (Whereupon,  a  roll  call  was  taken.) 
I 

6  I  THE  PRESIDENT:   Have  all  delegates  answered 

7  roll  call?   The  Clerk  will  record  tlie  roll  call. 

8  iJ  A  quorum  being  present,  the  Convention  is  in 

»  'I 

9  jl   session.   The  Chair  recognizes  Delegate  Powers,  Chairman 
il 

10  i]   of  the  Committee  on  Calendar  and  Agenda. 

I! 

11  Ij  DELEGATE  POWERS:   Mr.  President,  I  move 

I 

12  Ij   adoption  of  today's  calendar, 

13  ij  (The  motion  was  duly  seconded,) 

ii 

!i 

14  ij  THE  PRESIDENT:   All  in  favor,  signify  by  saying 

15  ij   Aye;  contrary.  No.   The  Ayes  have  it.   The  motion  is 

;i 


16  ■  carried.   The  calendar  is  adopted. 

17  I  THE  PRESIDENT:   Committee  Recommendation  RiiP-1 
I 

18  ;  was  filed  several  days  ago.   You  have  a  printed  copy. 

19  !j  There  is  distributed  today  the  supporting  memorandum, 

20  Committee  Recommendation  R^P-l,  which  is  31  pages,  to 

21  Ij  which  is  attached  Appendix  A,  Appendix  C,  nice  comfortable 
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reading  for  the  weekend. 

I  think  all  have  been  printed  with  tlie 
exception  of  Appendix  C,  and  tliat  will  be  printed  and 
available  for  you  to  take  with  you  before  the  day  is 
over. 

Today  is  the  last  day  for  the  filing  of  final 
committee  reports,   I  think  all  of  the  committees  are 
ready  to  file  their  final  reports. 

I  have  requested  some  of  the  committees  to 
withhold  the  filing  of  their  reports  today  simply  because 
tlie  pressure  of  completing  the  reports  has  been  such,  and 
I  tliink  a  day  or  two  more  would  help  polish  the  language 
and  make  amendment  on  the  floor  unnecessary.   At  the  proper 
time  I  will  request  the  House  to  extend  the  time  for  the 
filing  of  those  reports. 

In  addition,  there  are  a  number  of  loose  ends 
with  various  committees  and  I  have  suggested  that  the 
committees  get  in  tiie  principal  parts  of  tiieir  reports 
today,  leaving  the  loose  ends  to  be  picked  up  in  a  supple- 
mental report.   These  are  primarily  reports  as  to  specific 
proposals.   At  the  proper  time,  I  will  ask  the  Assembly 
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to  permit  the  filing  of  those  supplemental  reports,        j 

j 
Are  there  any  motions? 

These  reports  will  not  be  read  across  the       I 

I 

desk  this  morning.  They  will  be  read  across  immediately 

after  the  noon  recess.   Are  there  any  motions  or  resolutions? 
(There  was  no  response.)  { 

THE  PRESIDENT:   If  not,  the  Chair  recognizes     j 

Delegate  Powers, 

DELEGATE  POWERS:   Mr,  President,  I  move  the 

Convention  resolve  itself  into  the  Committee  of  the 

Whole  for  the  purpose  of  resuming  consideration  of 

Committee  Recommendation  No,  JB-1, 
THE  PRESIDENT:   Second? 

(Whereupon,  the  motion  was  duly  seconded,) 
THE  PRESIDENT:   All  in  favor,  signify  by  saying 

Aye;  contrary,  no.   The  ayes  have  it,  so  ordered, 

(Whereupon,  at  10:13  a.m,,  the  Convention 

resolved  itself  into  the  Committee  of  the  Whole.) 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 
THE  CHAIRMAN:   The  Committee  of  the  Whole  will 

please  come  to  order. 
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We  have  under  consideration  Committee  Recommendar 

I 
tion  JB-1  under  Debate  Scliedule  4,   Under  consideration 

at  the  time  of  recess  last  evening  was  Section  5,11.       j 

We  will  return  to  a  consideration  of  tliat  section.   It  is 

still  subject  to  amendment.   The  Chair  has  four  more 

amendments  to  present. 

Delegate  Macdonala,  you  have  an  amendment  that 
you  desire  to  offer? 

DELEGATE  MACDONALD:   I  do,  Mr.  Chairman. 

THE  CHAIRMAN:   Very  well.   The  Page  will 
distribute  the  amendment,  BI.   Please  mark  this 
Amendment  15,   The  Clerk  will  read  the  amendment, 

MR.  QUILLEN:   Amendment  No.  15  to  Committee 
Recommendation  No,  JB-1,  by  Delegate  Macdonald,   On  Page 
4,   Section  5,11,  Commissioners  in  Lines  3  and  4,  strike 
out  the  following  ",  and  then  only  as  prescribed  by  rule", 

THE  CHAIRMAN:   The  amendment  having  been  secondet^, 
the  Chair  recognizes  Delegate  Macdonald  to  speak  to  the 
aracndment . 

DELEGATE  M/\CDONALD:   Mr,  Chairman,  fellow 
delegates,  first  I  wish  to  emphasize  what  this  amendment 
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will  not  do. 

It  will  leave  intact  the  appointment  of  the 
Commissioners,   It  will  leave  intact  the  subject  matter 
area  in  which  they  may  act. 

Now  as  to  what  it  will  do. 

The  amendment  proposes  to  strike  from  Page  4 
the  words  on  Lines  3  and  4,  and  then  only  as  prescribed 
by  rule. 

This  would  mean  that  the  manner  in  which  the     j 

authority  of  the  Commissioners  to  issue  warrants  of  arrest,] 

i 
prescribe  bail,  collateral  and  decide  whether  a  person     j 

I 
should  be  incarcerated  pending  hearing  or  not,  the  manner 

in  which  those  things  could  be  done  could  be  determined    j 

I 

either  by  rule  enacted  by  the,  or  adopted,  rather,  by  the  | 
Court  of  Appeals  with  its  rule-making  authority,  or  by 
the  General  Assembly  by  law. 

Referring  your  attention  again  to  Rule  5.31,  or 
rather.  Section  5,31  of  this  Article,  you  will  see  that 
as  to  practice  and  procedure  in  the  courts  for  the  most 
part,  the  rule-making  authority  of  the  Court  of  Appeals 
is  shared  concurrently  with  the  GeneralAssemb  ly ;  eitlier 
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the  General  Assembly  or  the  Court  of  Appeals  may  enact 

the  rule.   The  concurrent  power  prevails.   This  may  go     i 

i 

on  in  an  endless  chain  but  as  already  pointed  out,  this     i 

I 
current  system  has  worked  remarkably  well.   The  present     I 

rules  of  procedure  which  are  in  effect  in  the  State  of  Maryj- 

land  were  adopted  under  this  concurrent  power  system.       j 

They  are  an  excellent  set  of  rules.   Very  seldom  is  there 

a  clash  between  the  General  Assembly  and  the  Court  of 

Appeals.   When  there  is,  they  work  it  out  to  the  mutual 

satisfaction  of  everyone. 

Now,  there  are  so  many  less  important  matters 
of  practice  and  procedure   that  are  subject  to  the 
concurrent  rule  system. 

For  instance,  the  form  of  action  which  must 
be  brougiit  in  the  court,  the  form  and  content  of  the 
pleadings,  in  what  county  suit  must  be  brougiit,  the 
procedures  for  pre-trial  discovery,  tlie  procedural  rules 
for  the  conduct  of  the  trial,  motions  which  may  be  made 
during  trial  and  after  trial,  who  must  sign  tiie  bill  of 
complaint  --  all  of  these  matters  are  subject  to  the 
concurrent  rule  of  the  General  Assembly  and  the  Court  of 
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Appeals . 

II 

2  ii  When  it  comes  clown  to  matters  such  as  the 

3  '•   issuance  of  warrants  of  arrest,  bail,  collateral,  and 

4  I   incarceration  pending  a  hearing,  we  may  be  dealing  in  an 

5  i   area  which  is  strictly  procedural;  in  other  words,  in 

I 

6  I   which  the  Court  of  Appeals  and  the  General  Assembly  should 

7  I   have  concurrent  power,  or  we  may  be  dealing  in  an  area 

I 

8  which  is  a  matter  of  substance.   Certainly  if  a  man  is 

9  !   arrested  and  he  is  held  in   jail  for  12,  15,  and  2U,  or 

10  i   more  liours ,  or  even  for  three  or  four  hours  before  hearing, 

Ii 

11  I  think  he  would  think  that  that  is  substantive. 

I 

12  |l  Now  until  these  rules  are  promulgated  witii 

13  I   regard  to  warrant,  issuance  of  warrants  of  arrest,  bail, 

14  I   et  cetera,  we  really  can't  tell  whether  they  are  substan- 

3^5  I   tive  or  procedural.   If  they  are  substantive,  or  to  tiie 

i 

15  I   extent  that  they  are  substantive,  then  they  should  be 

i 
27  j   left  exclusively  to  the  General  Assembly,  and  the  Court  of 

18  i   Appeals  siiould  have  no  authority  to  act  in  that  respect 

I 

19  Ij       wiiatsocver,    but   we    all    agree    tiiat    the    legislative    body 

II 

2Q  'I   is  the  General  Assembly  and  that  the  Court  of  Appeals  can 

\' 
ji 

21    'i   pass  rules  on  practice  and  procedure  only. 
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So  the  effect  of  my  amendment  would  be  to 
eliminate  the  confinement  that  this  must  be  done  and 
can  be  done  only  by  tiie  Court  of  Appeals.   It  would  allow 
eitlier  the  General  Assembly  or  the  Court  of  Appeals  to 
adopt  rules  and  regulations  on  the  subject,  and  since  it 
gets  mighty  close  to  the  substantive,  as  a  matter  of 
fact,  it  can  be  quite  substantive,  depending  upon  how  the 
rule  is  written,  we  should  leave  it  flexible  so  that 
either  the  General  Assembly  or  the  Court  of  Appeals  could 
adopt  appropriate  rule  on  the  subject. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUUD:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  committee,  I  am  forced  to  rise  in  opposi- 
tion to  the  amendment  and  explain  that  it  is  contrary  to 
the  view  of  the  majority  in  submitting  the  report  which 
you  now  have  before  you  for  consideration. 

Delegate  Macdonald  has  pointed  out  rather 
clearly  the  difference  between  his  view  by  virtue  of  this 
amendment  and  the  view  of  the  majority  concurring  in  the 
report  now  before  you  for  consideration. 

It  is  our  view,  wnicii  we  liope  you  will  adopt, 
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that  the  substance  of  wiiat  the  commissioners  are  authorized 
to  do  is  contained  in  our  report,  namely,  the  commissioners 
may  exercise  powers  only  with  respect  to  warrants  of       ^ 
arrest,  bail,  collateral  and  incarceration  pending  hearing. 
The  words  Delegate  Macdonald  proposes  to  delete  by  his 
amendment  are  these. 

And  then  only  as  prescribed  by  rule,  ! 

I 
I 

In  our  view,  there  is  no  necessity  for  concurrenjt 

! 

authority  in  the  legislature  with  respect  to  the  exercise   j 

I 

of  these  substantive  powers  by  the  commissioners.   In  our   | 

I 

view,  it  is  purely  in  the  area  of  practice  and  procedure   i 

governing  the  exercise  of  these  powers  prescribed  for  the 

commissioners  in  our  recommendation.   Accordingly,  we 

i 
have  advisedly  included  in  our  recommendation  the  provision| 

that  the  exercise  of  these  powers  sliall  be  only  by  rule,    j 

I 
consistent  with  our  over-all  recommendation  that  in  matters! 

of  practice  and  procedure,  in  housekeeping,  if  you  please,  i 

I 

1 

that  the  operations  of  these  commissioners  as  appointees   j 
of  the  district  judge  will  be  controlled  by  rule. 

We  therefore  ask  you  to  vote  against  this 
amendment . 
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THE  CHAIRMAN:   Any  delegate  desire  to  speak  in 
favor  of  the  amendment?   Delegate  Willoner? 

DELEGATl:  WILLONER:   Mr.  Chairman,  once  again 
we  are  confronted  witii  the  problem  we  were  confronted 
with  several  times  before  and  I  would  like  to  say  again 
it  isn't  a  matter  that  would  in  fact  be  something  the 
Legislature  would  be  interesteil  in  but  it  is  again  a 
matter  of  principle  and  I  would  just  like  to  restate  that 
proposition, 

THE  CHAIRMAN:   Any  otlier  delegate  desire  to 
speak  in  opposition  to  tlie  amendment?   Are  you  ready 
for  the  question?   Delegate  Marion. 

DELEGATE  MARION:   Mr. Chairman,  my  view  of  this 
may  not  be  correct,  but,  as  I  see  it,  there  is  a 
distinction  between  what  this  amendment  would  propose  to 
do  here  and  what  Delegate  Macdonald  lias  achieved  by 
Amendment   0  and  12,  wnere  he  iias  inserted  the  words 
"law  or"  before  the  word  "rule"  in  prior  recommended 
sections  of  our  report. 

This  is  not  the  granting  of  a  power  so  much  to 
the  court  by  rule  as  giving  tnc  court  by  rule  the  power  of 
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limiting  the  power  of  commissioners.   What  he  would  ask 

be  done  here  by  deleting  all  of  these  words  is  to  remove   j 

i 

from  this  section  the  authority  to  limit  the  power  of      ! 
commissioners  as  granted  by  the  Constitution,  or  to  spell   ' 

out  how  those  powers  night  be  exercised  by  these  ! 

i 

commissioners.  I 

I 
It  would  seem  to  me  that  to  achieve  the  purpose  i 

which  he  advanced  in  detailing  his  reasoning  for  offering   I 

this  amendment,  it  would  be  more  consistent  were  he  to  iiavej 

i 
followed  the  language  that  he  had  asked  be  inserted  in 

prior  amendments  rather  tnan  remove  the  limitation  of 

the  entire  clause  at  the  end  of  this  section.   I  would 

urge  the  defeat  of  the  amendment. 

Tllli  CHAIRMAN:   Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of  Amendment  No,  15, 

A  vote  Aye  is  a  vote  in  favor  of  the  amendment,  a  vote 

No  is  a  vote  against.   Cast  your  vote 

(Wiiereupon,  a  roll  call  vote  was  taken.) 
TllL  CHAIRMAN:   Has  every  delegate  voted? 

Does  any  delegate  desire  to  change  his  vote?   The  Clerk 

will  record  the  vote. 
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There  being  31  votes  in  the  affirmative  and 
81  in  the  negative,  the  motion  fails.   The  amendment  is 
rejected. 

The  Page  will  please  distribute  amendment  BU. 
Please  mark  this  amendment  10,   Please  also  add  to  tlie 
sponsoring  delegate  the  name  of  Delegate  Dukes,   The 
amendment  is  sponsored  by  Delegates  Bothe  and  Dukes, 
Amendment  lb.   The  Clerk  will  read  the  amendment. 

MR.  QUILLHN:   Amendment  No.  lb  to  Committee 
Recommendation  No.  JB-1,  by  Delegates  Bothe  and  Dukes. 
On  Page  4,  Section  5,11,  titled  Commissioners,  in  Lines 
2  and  3,  strike  out  the  words  "collateral  and"  and  insert  ilk 
lieu  thereof  the  following:   "terms  of  pre-trial  release 
or". 

THIi  CHAIRMAN:   The  amendment  having  been 
seconded,  the  Chair  recognizes  Delegate  Bothe  to  speak  to 
tlie  amendment. 

DELLGATH  BOTHt :   Mr.  Chairman,  fellow  delegates,! 
tlie  purpose  of  this  amendment  is  two  fold,  j 

Firstly,  to  make  clear  that  the  power  of  the    j 
Commissioners  will  extend  to  authority  to  release  people   , 
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on  their  own  recognizance,  or  on  terms  other  than  money, 
bail,  or  collateral,  as  well  as  to  make  the  provisions  of 
Section  5.11  consonant  with  a  proposal  or  recommendation 
to  be  submitted  to  you  by  the  Committee  on  Personal  Rignts 
and  the  Preamble,  wiiich  would  grant  a  right  of  pre-trial 
release,  conditioned  only  upon  such  terms  as  are  necessary 
to  secure  the  appearance  of  the  accused  before  the  Court . 

I  understand  that  Delegate  Mudd  was  asked  a 
question  as  to  whether  the  provisions  of  Section  5.11  and 
tlie  use  of  the  word  "bail"  would  permit  the  commissioners 
to  release  people  on  terms  other  than  money  bail,  and  that 
it  was  his  opinion  and  tliat  of  the  committee  that  tlie 
word  would  suffice.   However,  I  am  concerned  tliat  it  will 
not  do  so,  and  in  any  event  feel  that  the  substituted 
words  will  suitably  fit  the  power  which  is  intended  to  be 
conferred. 

My  concern  over  whether  the  word  "bail"  will    j 

i 
I 

suffice  is  apparently  sliared  by  the  General  Assembly  of    | 
Maryland  because  in  tlie  1905  session  it  was  found 
advisable,  if  not  necessary,  to  specifically  grant  to  tne 
courts  tlie  authority  to  release  Defendants  on  their  own 
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recognizance,  and,  of  course,  these  courts  have  had  tlie  i 
power  to  fix  money  bail.  That  is  Article  27,  Section  b38-AL 
passed  in  the  1965  session  and  it  is  my  understanding  j 
that  the  Legislative  Council  will  recommend  to  the  next     i 

session  of  the  General  Assembly  a  legislation  implementing  | 

I 
I 
the  right  of  an  accused  to  pre-trial  release,  so  that  the 

change  suggested  by  tliis  amendment  would,  I  tliink,  very 

adequately  in  no  larger  number  of  words  cover  the 

situation.   Inste^'d  of  the  word  "bail,"  we  would  use  the 

words,  "terms  of  pre-trial  release,"  which  would  encompass 

not  only  the  posting  of  money  bail  through  a  professional 

bondsman,  but  also  tiie  release  of  the  accused  on  his  own 

recognizance  or  under  such  other  terms  as  the  Commissioner 

may  find  are  reasonably  necessary  to  secure  his 

appearance  before  the  court. 
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I  am  sure  this  committee  sliares  with  me  the 
concern  tliat  people  will  be  physically  incarcerated  in 
lieu  of  the  money  bail,  and  I  understand  further  that 
there  are  many  parts  of  this  State  in  which  the  services 
of  a  professional  bail  bondsman  are  not  readily  available, 
even  where  the  accused  has  the  wherewithal 1  to  pay  for 
cash  bail. 

For  those  reasons,  I  strongly  suggest  that  the 
amendment  be  adopted  and  that  the  word  "bail"  be  eliminated 
from  the  powers  of  tlie  commissioners;  but  instead,  that 
they  be  given  the  broader  power  to  set  terms  of  pre- 
trial release  any  time  reasonably  calculated  to  secure 
the  presence  of  the  accused  before  the  court,  as  required. 

THI:  CHAIRMAN:   Delegate  Bothe,  the  Chair  is 
uncertain.  Areyou  suggesting  that  your  amendment  be  modifiejd 
so  that  it  reads,  "strike  out  tlie  words  'bail,  collateral'. 

DELEGATE  BOTHE:   May  I  read  the  wording  as 
it  would  be  if  the  amendment  is  adopted? 

Till-:  CHAIRMAN:   Yes. 

DELEGATE  BOTHE:   Commissioners  may  exercise  pov^^er 
only  with  respect  to  warrants  of  arrest,  terms  of 
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pretrial  release,  or  incarceration  pendinp,  hearing,  and 
then  only  as  prescribed  by  rule. 

THl:  CHAIRMAN.   Then  the  printed  motion  should 
be  modified  in  line  2,  to  strike  out,  in  addition  to  the 
words  "collateral"  and  "bail,"  which  were  inserted  by  modi 
fication  of  the  committee  recommendation. 

Is  there  any  objection  to  the  modification 
of  the  amendment  by  interlineation? 

The   Chair  hears  none. 

Will  you  please  modify  in  line  2,  before  the 
word  "collateral"  and  after  the  quotation  mark,  insert 
the  word  "bail,". 

The  Chair  recognizes  Delegate  Mudd, 

In  other  words,  tlie  effect  of  the  amendment 
is  to  strike  out  the  words  "bail,  collateral  and",  and 
to  substitute  the  language  indicated  in  lines  4  and  5. 

Delegate  Mudd. 

DliLHGATE  MUDD:   Mr.  Chairman,  Delegate  Botlie 
has  correctly  stated  the  intent  and  the  purpose  of  the 
majority  report  in  this  regard,  and  I  did  indicate  at 
some  point  1  believe,  in  answer  to  a  question,  that  we 


-IH- 


('nurl  Hrportfrs 


THE   JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  Buildint; 

Bultimore,  Maryland  :1202 


539-6760 


1 

2 

3 

4 

5    li 

•I 

|| 

7  ij 

i 

8  ; 

! 
9  ij 

10  I! 

12  ] 

13  11 

li 

14 

I 

15  ji 

16  I 

ii 

17  II 
18 

19    tl 

20 

.1 

:| 
21   11 


3827 


proposed  to  be   implicit  in  the  language  of  our 
recommendation  tliat  tlie .  Commissioners  do  have  the  power 
with  respect  to  terms  of  pretrial  release.   In  fact,  tlie 
word  "bail"  we  thought  carried  such  authority.   However, 
I  have  not  liad  a  chance  to  check  this  with  all  members 
of  my  committee,  but  it  is  my  disposition  to  concur  in  tlie 
amendment  by  making  the  language  explicit  in  the  manner 
we  intended,  and  I  do  so  concur  on  behalf  of  the  committee, 
unless  some  member  wishes  to  rise  in  opposition. 

THli  CHAIRMAN:   Does  any  member  of  the  committee 
wish  to  speak  in  opposition  to  the  amendment? 

Delegate  Marvin  Smith. 

DliLLGATL  M.  SMITH:   Mr.  Chairman,  us  lawyers 
on  tlie  back  row  have  been  sitting  back  here  talking,  and 
we  were  a  little  bit  concerned  about  the  striking  out 
of  the  words  "bail"  and  "collateral,"  and  I  wonder  if  the 
lady  would  accept  an  amendment  that  would,  instead  of 
striking  out  tlie  words  "bail"  or  collateral,"  would  in 
lieu  thereof  accept  an  insertion  that  would  read  "and 
the  other  terms  of  pre-trial  release." 

DtLLGATL  JAM1:S:   Or  terms  of  pre-trial  release. 
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TIIH  CHAIRMAN:    Do  you  mean  the  word  "and" 
or  the  word  "or"? 

DELEGATK  M.  SMITH:   "Or."   We  were  concerned, 
Mr,  Chairman,  about  the  word  "collateral."   There  was  a 
feeling  that  it  was  possible  that  it  might  have  a  conno- 
tation of  other  than  pretrial  release. 

THH  CHAIRMAN:   You  think  there  is  doubt  as  to 
whether  the  expression,  "terms  of  pre-trial  release," 
encompass  bail  and  collateral,  or  collateral? 

DELEGATE  M.  SMITH:  Mr.  Chairman,  we  weren't 
sure,  and  as  Judge  Knox  used  to  say,  out  of  an  abundance 
of  caution  we  thought  it  better  to  make  an  amendment, 

THE  CHAIRRAN:   Delegate  Bothe,  the  suggestion 
is  made  that  in  lieu  of  striking  the  words  "bail,  collateral 
and,"  we  leave  those  words  in,  and  add  to  your  addition 
the  words,  before  the  word  "terms,"  "or  other,"  so  the 
wliole  sentence  would  read,  "Commissioners  may  exercise 
powers  only  with  respect  to  warrants  of  arrest,  bail, 
collateral,  or  other  terms  of  pre-trial  release,  or 
incarceration  pending  hearing,  and  then  only  as  prescribed 
by  rule." 
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Delegate  Bothe. 

DHLECATH  BOTHii:   May  I  ask  Delegate  Smith 
whether  his  concern  is  only  as  to  collateral,  or  whether 
he  feels  that  the  words,  "terms  of  pre-trial  release," 
could  also  cover  cash  or  money  bail? 

THE  CHAIRMAN:   Delegate  Smith. 

DELliGATH  M.  SMITH:   It  would  be  my  conception 
that  it  should  cover  certainly  bail.   My  real  concern  is 
with  the  collateral. 

THH  CHAIRMAN:  Delegate  Bothe. 

DELEGATE  BOTHE:   Might  I  suggest  that  we  strike 
the  word  "bail,"  but  leave  in  the  word  "collateral"? 

THE  CHAIRMAN:   Delegate  Smith. 

DELEGATE  M.  SMITH:   That  would  be  accpetable 
to  us,  I  am  sure. 

DELEGATE  BOTHE:   That  would  be  acceptable. 

THE  CHAIR^L-\N:   In  the  absence  of  objection, 
the  amendment  would  be  modified  again  to,  in  line  2,  strike 
the  word  "bail,"  leave  in  tlie  word  "collateral,"  strike 
the  word  "and,"  and  insert  the  words  "or  ether  terms  of 
pre-trial  release  or". 
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Is    tliis    tlie   amendment,    Delegate    Hothe? 

DELEGATE    liOTHE:      Yes,    that    is    correct. 

THE    CHAIRr.L\N:       Is    tliere    any   objection    to    tlie 
modification?        Is    it   accepted    by    the    seconder? 

DELEGATE  MORGAN:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Burdette. 

DELEGATE  BURDETTE:   Mr.  Chairman,  be- 
fore we  get  lost  here,  you  have,  "pre-trial  release  or 
incarceration."   Tlie  problem  of  language  there  is  we 
don't  know  whether  it  is  release  or  incarceration,  whether 
that  is  the  same  thing.   Obviously  tliey  are  not.   You  have 
to  go  tlien  to  the  dictionary  to  tell  tliat. 

THE  CHAIRMAN:   I  would  suggest.  Delegate  Burdette, 
that  that  is  undoubtedly  the  kind  of  problem  tliat  the 
Committee  on  Style  could  resolve  without  any  difficulty. 

DELEGATE  BLRDETTE:  You  -wa-nt-  to  use  the  word  "pre- 
trial release  or  incarceration  pending  hearing." 

THE  CHAIRMAN:  I  think  the  intention  is  to  con- 
trast release  and  incarceration.  Is  tliat  correct,  Delegate 
Bo the? 

DELEGATE  BOTHE:   That  is. 
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TIIU  CHAIRMAN:   The  Chair  will  restate  -- 
Delegate  Chabot,  let  me  restate  the  amendment,  first. 

The  amendment  as  modified,  as  the   Cliair  under- 
stands it,  will  read  as  follows:   On  page  4,  section  5,11, 
Commissioners,  in  line  2  strike  out  the  word  "bail," 
in  line  3  strike  out  the  word  "and"  before  the  word  "incar- 
ceration", and  insert  in  lieu  tliereof  the  words  "or 
otlier  terms  of  pretrial  release  or." 

Delegate  Cliabot. 

DELEGATE  CHABOT:  Would  Delegate   Bothe  yield 
for  a  question? 

THE  CHAIRMAN:    Delegate  Bothe,  do  you  yield? 

DELEGATE  BOTHE:   Yes,  I  do. 

THE  CHAIRMN:   Delegate  Chabot, 

DELEGATE  CHABOT:   I  take  it  that  hearing  is  a 
word  wliich  is  broader  than  trial.  It  includes  trials  and 
perhaps  other  things,  and  I  wonder  then  if  we  are  creating 
some  potential  confusion  if  we  have  tlie  word  pre-trial  in 
there. 

Our  effort,  as  I  believe  the  Chair  properly 
stated,  was  to  contrast  release  and  incarceration,  and 
to  intend  to  include  tliereby  all  the  different  things  that 
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can  occur  to  a  person  prior  to  a  hearing,  which  may  be  a 
trial  or  which  may  be  something  other  tlian  a  trial;  and 
I  wonder  if  we  cannot  achieve  tnat  purpose  by  doing  what  we 
said  thus  far,  except  by  leaving  out  tlie  word  pre-trial. 

THli  CHAIRMAN:   Leaving  out  the  word  what? 

DELEGATE  CHABOT:   Pre-trial. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   Delegate  Chabot,  certainly 
that  would  completely  run  counter  to  the  whole  meaning  of 
the  phrase. 

THE  CHAIRM.\N:  Delegate  Bothe,  may  the  Cliair 
interrupt?   I  think  Delegate  Chabot  is  suggesting  that 
the  words  "pending  hearing  following  incarceration"  serve 
the  same  purpose  as  your  words  "pre-trial."   In  other 
words,  that  phrase  would  be  "terms  of  release  or  incarcera- 
tion pending  hearing,"  to  mean  terms  of  release  pending 
hearing,  or  terms  of  incarceration  pending  hearing.   Is 
that  your  point,  Delegate  Cliabot? 

DELEGATE  CHABOT:   Yes,  sir. 

THE  CHAIRMAN:   He  doesn't  seek  to  change  the 
meaning.   He  suggests  it  is  already  there. 
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DLLHGATE  BOTllL:   I  understand  it  now,  and  per 
haps  that  would  be  a  better  way  of  expressing  it. 

THE  CHAIRMAN:   I  thi^^k  your  idea  is  the  con- 
trast of  release  and  incarceration.   It  makes  it  more 


effective. 


DELECATL-  BOTIlIi:       I    would    like    to    read    tlie    whole 


matter  as  it  would  appear   if  we  adopt  Delegate  Chabot's 
suggestion. 

THE  CHAIRMAN:    As  the  Chair  understands,  the 
sentence  would  then  read,  "Commissioners  may  exercise 
powers  only  with  respect  to  vv'arrants  of  arrest,  collateral 
or  other  terms  of  release  or  incarceration  pending  hearing, 
and  then  only  as  prescribed  by  rule." 

DELEGATE  BOTHE:   T]iat  gives  me  a  little 
difficulty,  Mr.  Chairman. 

THE  CHAIRMiVN:   May  tlie  Chair  suggest  that  the 
record  shows  clearly  what  is  intended,  and  tlie  Committee 
on  Style  could  wrestle  with  tlie  question  of  whether  the 
word  is  necessary. 

DELEGATE  BOTHE:   I  would  be  happy  to  sit  down 
with  the  Committee  on  Style  and  work  out  the  meaning 
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as  the  intention  is  expressed, 

THE  CHAIRMAN:  For  tiie  record,  as  the  Chair 
understands  it,  tlie  movers  intend  tliat  the  phrase,  "terns 
of  release  or  incarceration  pending  hearing,"  or  "terms  of 
pre-trial  release  or  incarceration  pending  hearing,"  means 
terms  of  release  pending  hearing  or  terms  of  incarceration 
pending  hearing. 

Is  there  any  further  discussion? 

Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Cliairman,  might  not  the 
Committee  on  Style  and  Drafting  also  consider  whetlier 
by  striking  "bail  and  leaving  in  "collateral" 
that  perhaps  some  restriction  is  intended  there? 

THE  CHAIRMAN:   I  don't  understand  what  you 
mean  by  some  restriction. 

DELEGATE  MUDD:  Well,  by  spelling  out  collateral 
is  one  thing  they  can  do,  but  not  including  bail  by 
specifying  collateral. 

THE  CHAIRMAN:   For  the  record,  if  I  understand 
you,  the  Chair  understands  that  tlie  word  "bail"  is 
stricken  only  on  the  assumption  that  it  is  embraced  witliin 
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the  term  "terms  of  release,"  and  if  there  is  any 
question  about  it  you  want  still  to  report  to  the   Conven- 
tion? 

DELEGATt;  MUDD:   That  is  correct. 

THE  CHAIRMAN:   Is  there  any  furtlier  discussion? 
Are  you  ready  for  the  question?   The  question  arises  on  tlie 
adoption  of  Amendment  lb,  as  modified.   y\  vote  Aye  is  a 
vote  in  favor  of  the  adoption  of  the  amendment  as  m.odified. 
A  vote  No  is  a  vote  against.   Cast  your  votes. 

Has  every  delegate  voted?  Does  any  delegate 
desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

There  being  112  votes  in  tlie  affirmative  and 
none  in  the  negative,  the  motion  is  carried.  The  amend- 
ment is  adopted. 

Delegate  Johnson,  uo  you  desire  to  offer 
your  amendment  AY?   I  should  say  the  Chair  feels  that 
it  would  not  be  in  order,  tliat  it  is  covered  by  Amendments 
13  and  14,  botli  of  which  were  rejected. 

DELEGATE  JOHNSON:   I  believe  that  is  the  case, 
Mr.  Ciiairnan. 

THE  CHAIRMAN:   All  right. 
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Are  there  any  other  amendments  to  section  5.11?! 
Delegate  Chabot? 

DELLCATE  CIIABOT:   I  call  up  Amendment  BK. 

THH  CHAIRflAN:    Tiie  page  will  please  distribute 
Amendment  BK. 

Tliis  will  be  Amendment  No.  17.   The  Clerk  will 
read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  17  to  Committee 
Recommendation  No.  JB-1,  by   Delegate  Chabot. 

On  page  4,  Section  5.11,  Commissioners,  in 
line  4  following  the  period,  add  the  sentence: 

"No  commissioner  may  issue  a  warrant  of  arrest 
unless  he  is  a  member  of  the   Bar  of  the   State." 

THE  CHAIRMAN:   Is  the  amendment  seconded? 

(Whereupon  the  amendment  was  seconded.) 

DELEGATE  BENNETT:   Second. 

THE  CHAIRMAN:   Delegate  Bennett  seconded  the 
amendment. 

The  Chair  recognizes  Delegate  Chabot  to  speak 
to  the  amendment. 

DELEGATE  CHABOT:   Mr.  Chairman,  yesterday  we 
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dealt  withtlie  question  of  whetlier  Commissioners  should  be 
authorized  by  rule  to  issue  search  warrants  and  the  majority 
of  tliis  body,  I  might  say  tlio  overwhelming  majority,  came 
to  the   conclusion  that  we  would  not  want  commissioners  who 
may  be  non-lawyers  to  be  able  to  authorize  anyone  to  search 
through  the  personal  effects  of  any  person,  any  individual. 

I  think  that  it  was  clearly  stated  by   Delegate  Carson, 
as  well  as  by  others,  that  certainly  if  we  have  this 
high  regard  for  tlie  papers  and  effects  of  people,  we  ouglit 
to  have  at  least  ashigh  regard  for  their  own  liberty. 

As  a  practical  matter,  arrest  records  can 
mark  a  person  through  life,  whether  the  arrest  was  a  proper 
one  or  not. 

We  have  had  many  instances  brought  to  the  atten 
tion  of  the  public  in  tlie  newspapers  in  recent  years,  and 
especially  in  recent  montlis,  of  tlie  frequent  effect  of  the 
practice  of  making  public  to  anyone  who  requests  it  tl»e 
arrest  records  of  any  person  who  has  applied  for  a  job. 

In  these  matters  the  question  of  whether  the 
person  was  ultimately  acquitted  or  convicted,  or  wliat 
finally  liappened  as  a  result  of  the  arrest,  often  turns 
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out  to  be  irrelevant.   If  you  liave  an  arrest  record,  you 
find  it  difficult  to  get  a  job.   You  find  it  difficult 
to  attain  other  positions. 

I  suggest  that  although  requiring  that  an  arres^ 
warrant  be  issued  only  by  an  attorney  is  not  an  absolute 
safeguard  --  we  have  seen  tlie  tremendous  amount  of  liti- 
gation that  has  gone  through  all  the  courts,  including  the 
Supreme  Court,  with  regard  to  warrants  issued  even  by 
judges  --  nevertheless,  I  think  that  it  is  a  basic  minimal 
requirement  that  we  must  set  in  tlie   Constitution  that  a 
non-la\sryer,  no  matter  liow  well  supervised  by  tlie  judge 
wlio  appointed  liim,  sliould  not  be  permitted  to  issue  an 
arrest  warrant. 

THli  CHAIRMAN:   Delegate  Mudd. 
DELEGATE  MUDD:   Mr.  Chairman  and  ladies 
and  gentlemen  of  the  committee.   May  I  say  that  our 
committee  is  entirely  sympathetic  with  the  views  expressed 
by  Delegate  Chabot  and  tlie  spirit  tiiat  prompted  his 
amendment  here  before  us. 

We  feel  that  this  is  a  responsible  duty  that  is 
proposed  to  be  assigned  to  these  commissioners.   However, 


0' 


(Uiur'  Rrporters 


THE  JACK   SALOMON    REPORTING   SERVICE 

100  Equitable  IluildinR 

Ilftltimorp   Mnrylnnd  21202 


539-6760 


5839 


1 
2 

3 

4 

5 
6 

7 

8 

9 

10 

ii 

12  il 

Ii 

IS  |l 
14  1 

15 


16 

17 

18 

19 

20 

21 


this  matter  was  considered  at  some  length  in  the  committee, 
and  our  problem,  Delegate  Cliabot  and  ladies  and  gentle- 
men of  tlie  Committee,  is  that  as  sympathetic  as  we  are  with 
the  rights  you  propose  to  be  protected  by  lawyers,  that  we 
feel  in  the  rural  areas  where  manpower,  particularly  in 
the  trade  of  the  law,  is  at  a  premium,  that  such  require- 
ment would  seriously  cripple  and  hamper  the  operation  of 
the  commissioner  system  as  we  envision  it^ 

U'e  do  feel  that,  having  adopted  the  idea  that 
these  commissioners  be  appointed  by  the  district  judge 
and  therefore  the  selection  being  made  by  someone  trained 
in  the  law,  that  that  throws  a  safeguard  around  the  situa- 
tion as  much  as  we  could  hope  to  accomplish  within  the  pre- 
sent court  structure  tliroughout  the  State  of  Maryland. 

V/e  envision  these  commissioners  to  be  trained 
to  some  act en t  in  the  legal  procedures,  and  that  duly 
will  devolve  upon  the  district  judge.   As  a  matter  of  fact, 
we  understand  there  is  already  in  perhaps  Montgomery  County 
a  system  of  training  and  instruction  for  those  wlio  are 
operating  in  the  committee  magistrate  field  and  tliat  sucli 
a  program  inaugurated  by  tlie  administrative  judge  or  the 
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appointive  judge  could  provide  safeguards  with  which 
you  are  concerned,  but  to  require  that  only  lawyers 
be  permitted  to  issue  warrants  as  commissioners  would 
seriously  cripple  the  efficiency  of  the  q)eration ,  narticula 
in  the  rural  areas,  and  we  must  therefore  oppose  the 
amendment. 

THE  CHAIRMAN:  Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER,   Mr.  President,  I  direct 
this  question  to  Delegate  Chabot. 

THE  CHAIRMAN:  Does  Delegate  Chabot  yield  to 
a  question? 

DELEGATE  CHABOT:  Certainly. 

THE  CHAIRMAN:  Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:  I  would  ask  if  he  would 
accept  an  amendment  to  his  amendment,  that  after  the  word 
"a",  in  line  5  of  his  amendment,  strike  out  "member  of 
the  bar  of  the  state,"  and  insert  in  lieu  thereof,  "gradual 
of  a  school  which  furnishes  a  course  of  study  for  one 
month  for  commissioners  as  prescribed  by  rule." 

THE  CHAIRMAN:  Delegate  Chabot? 

DELEGATE  CHABOT:  No,  sir. 
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THE  CllAIRMAiN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

Does  any  delegate  desire  to  speak  in  opposition? 

Delegate  Harry  Taylor? 

DELEGATE  H.  TAYLOR:  Mr.  Chairman,  ladies  and 
gentlemen  of  the  Convention,  I  would  like  to  speak  in  oppo 
sition  to  this  motion  and  in  doing  so,  speak  for  iust 
a  second  on  consensus,  extra-sensory  perception  and  perhaps 
functional  division. 

Delegate  Bard  says  bhat  in  every  deliberate 
assembly  there  comes  at  some  time  a  consensus. 

Now,  how  do  we  detect  this  consensus?  Can  we  do 
it  by  extra-sensory  perception?  Are  there  some  of  us 
s  o  sensitive  that  we  can  know  when  everybody  has  made  up 
their  mind? 

I  am  not  endowed  with  that  gift,  but  I  found 
in  the  Back  row  here  of  the  Convention  some  evidence  of 
the  way  I  think  I  detect  a  consensus.  When  the  delegates 
begin  to  beat  their  heads  on  the  desk,  and  to  scream 
"Question,  question,"  I  begin  to  feel  maybe  that  the 
collective  judgment  of  the  Convention  has  been  reached. 
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and  that  further  debate  on  the  point  is  indeed  futile. 

Now,  none  of  us  want  to  waste  our  breath  because 
indeed,  some  day  each  of  us  will  be  gasping  for  it,  and 
it  has  been  significant  to  me  that  those  here  in  the 
chamber  who  know  the  most,  and  who  are  most  experienced 
in  the  art  of  government,  both  by  experience  as  well  as  stu|Jy, 
are  those  who  have  spoken  the  least  up  to  this  time. 
(Applause) 

Now,  I  go  to  functional  division,  and  I  think 
perhaps  the  most  delightful  functional  division  that  we 
observe  is  the  division  between  the  green  and  red  lights-- 

THE  CHAIRMAN:  You  have  30  seconds  . 

DELEGATE  11.  TAYLOR: - -when  we  close  another 
chapter  in  this  Constitutional  proceedinj^s ,  and  I  ask  now 
that  you  help  mc  see  that  the  reds  function  the  best 
and  let's  bury  this  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak? 

Delegate  Chabot. 

DELEGATE  CHABOT:  It  is  obvious  what  I  say 
now  will  not  affect  the  outcome  of  this  amendment. 
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Notwithstanding  the  fact  that  it  will  mean  that  this 
convention  has  determined  that  a  person's  property  is  far 
more  important  than  a  person's  liberty.   However,  I  think 
it  is  important  that  we  consider  the  remarks  that  were 
made  by  Delegate  Taylor,  Delegate  Harry  Taylor. 

I  suggest  that  we  think,  that  we  realize  a  bit 
more  that  we  are  drafting  here  and  unfortunately  to  a  great 
extent  drafting  on  the  floor  here  a  constitution,  not  a 
statute . 

We  are  not  going  to  have  next  year  or  the  year 
after  to  remedy  the  defects.  IVe  are  not  going  to  have 
a  legislative  council  in  between  that  is  going  to  study 
it  and  call  us  back  to  special  session,  if  necessary. 

I  suggest  that  we  be  willing  to  take  whatever 
time  is  necessary,  whether  it  means  Saturdays,  Sundays  or 
between  December  12th  and  January  12th,  and  try  to  come 
up  with  a  document  that  is  a  good  one  for  the  State, 
and  not  be  so  concerned  with  the  question  of  whether  or 
not  we  are  getting  a  little  bit  impatient. 

I  suggest  that  our  impatience  is  not  going  to 
harm  us  so  much  as  it  will  harm  the  rest  of  the  state  and 
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our   cliildren. 


THE  CHAIRMAN:  Are  you  ready  for  the  question? 
The  question  arises  on  the  adoption  of  Amendment 


No.  17. 


A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No  is  avote  against.   Cast  your  votes. 

Have  all  delegates  voted? 

Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  11  votes  in  the  affirmative  and 
103  in  the  negative,  the  motion  is  lost.  The  amendment 
is  rejected. 

The  Chair  would  like  to  take  this  opportunity 
to  acknowledge  the  presence  in  the  gallery  of  36 
students  from  Kensington  Junior  liigh  School  of  Montgomery 
County,  14  students  of  Tacoma  Park  Junior  High  School 
in  Montgomery  County.  Ke  are  delighted  to  have  them  with 
us.   (Applause) 

THE  CHAIRMAN:  Delegate  Crant,  do  you  still  desire 
to  offer  your  amendment  EJ. 

DELEGATE  GRANT:  I  would  like  to  offer  it,  but 
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I  would  like  to  offer  it  with  a  very  minimum  of  debate. 
THE  CHAIRMAN:  '  Verv  well.  Let  me  ask  the  pages 

to  distribute  Amendment  EJ . 

Please  mark  this  Amendment  No.  18.   1  might  say 
the  Chair  had  some  difficulty  with  this  amendment,  in 
deciding  whether  or  not  it  was  equivalent  to  the 
amendments  previously  offered.   It  might  appear  to  be 
such,  but  in  combination  with  the  other  language,  I  do 
not  think  it  is.  I  think  the  amendment  is  in  order,  althouglk 
the  effect  of  it  is  included  in  some  of  the  other  amendment? 
in  conjunction  with  other  matters. 

For  what  purpose  does  Delegate  Miller  rise? 

DELEGATE  B.  MILLER:   Mr.  Chairman,  you  acknowledged 
14  students  from  Tacoma  Junior  High  School.  There  are  94 
students  here  with  their  teacher  today.  I  would  like  that 
to  be  noted. 

THE  CHAIRMAN:  Thank  you. 

The  Clerk  will  read  Amendment  No,  18, 

MR.  QUILLEN:  Amendment  No.  18  to  Committee  Recom- 
mendation No.  JB-l  by  Delegate  Grant. 

On  page  4  Section  5.11  Commissioners  strike 
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the  last  sentence  on  lines  1  through  4,  inclusive, 

and  insert  in  lieu  thereof  the  following:   "Commissioners 

may  exercise  such  power  as  prescribed  by  law," 

THE  CHAIRMAN:  Is  the  amendment  seconded? 

DELtGATE  BENNETT:  Seconded. 

THE  CHAIRMAN:  The  amendment  having  been 
seconded  by  Delegate  Bennett,  the  Chair  recognizes 
Delegate  Grant  to  speak  to  the  amendment, 

DELEGATE  GRANT:   This  is  essentially  the  same 
amendment  as  Amendment  14,  the  last  thing  we  voted  on 
yesterday.   What  it  is  is  simply  it  says  that  instead 
of  commissioners  exercising  power  to  prescribe  by  rule, 
which  obviously  this  convention  did  not  want,  that  they 
would  exercise  such  powers  as  nrescribed  by  law. 

This  would  mean  that  if  the  General  Assembly 
in  its  wisdom  so  desired,  they  could  give  to  the 
judiciary  the  authority  to  prescribe  their  power  by 
rule.  If  they  did  not  trust  the  judiciary,  as  this 
convention  indicated,  there  may  be  some  doubt,  then  they 
could  prescribe  it  by  law. 

I  think  it  should  be  made  eminently  clear 
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exactly  what  the  desires  of  tlie  Convention  are  on  this 
point  beause  if  it  is  not  allowed  to  be  done  by  the 
General  Assembly,  it  means  that  short  of  a  Constitutional 
amendment,  the  commissioners  will  be  restricted  to  the 
very  few  powers  which  are  set  forth  in  the  section  as  it 
now  stands. 

I  think  the  Convention  should  indicate  that 
they  desire  the  Commissioners  to  have  these  nowers  and 
no  more  short  of  constitutional  amendment  or  that  they 
desire  the  General  Assembly  to  be  able  to  handle  the 
situation  as  times  change. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATH  MUDD:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  Convention,  I  must  rise  to  oppose  this 
amendment,  and  for  the  same  reasons,  I  have  advanced 
in  opposing  Amendment  14  and  others  dealing  with  this 
same  subject. 

The  fact  of  this  amendment,  as  I  understand 
it,  would  be  really  more  dangerous  than  any  previously 
proposed  in  relation  to  this  section  of  the  committee's 
draft.  By  deleting  the  words"nroposed  by  Amendment  17" 
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and  substituting  that  suggested,  quote,  Commissioners 
may  exercise  such  powers  as  prescribed  by  law,  that  would 
lead  to  the  legislature  as  I  see  it  in  effect  with  the 
right  to  prescribe  the  jurisdiction  of  the  four-tier 
system,  to  deplete  jurisdictional  powers  of  the  District 
Court  and  prescribe  by  law  powers  to  the  commissioners 
that  would  in  effect  destroy  the  balance  the  committee 
recommendation  had  in  mind  for  this  four-tier  court 
system,  together  with  the  commissioners  functioning  only 
in  a  limited  area,  consistent  with  their  non-legal  training 
and  qualifications. 

For  those  reasons  we  must  therefore  strenuously 
oppose  this  amendment. 

THE  C}iAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor? 

Delegate  Fox? 

DELEGATE  FOX:  Mr.  Chairman,  a  point  of  parliament 
ary  inquiry.   If  this  is  adopted,  it  obliterates  Amendment 
No.  16,  does  it  not,  that  was  just  unanimously  adopted? 
It  completely  destroys  Amendment  No.  16. 
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THE  CHAIRMA.V:   That  is  true.  That  is  one  of 
the  reasons  the  Chair  had  some  difficultv  in  determining 
whether  the  amendment  was  in  or^er,  but  it  is  not 
precisely  the  same.  I  think  it  is  ii.  order.   I  tliink  it 
would  have  the  effect  of  a  vote  exactly  on  the  otlier 
amendment. 

Any  other  delegates  desire  to  speak  in  favor 
or  against?     Delegate  llardwicke? 

DELEr.ATE  ilARDWICKE:   I  am  very  much  aware  of 
Delegate  Grant's  admonition  he  did  not  expect  a  great 
deal  of  debate  on  this.   Frankly,  I  am  quite  symnathetic 
to  the  concept,  and  I  wonder  if  Delegate  Grant  will 
consider  leaving  in  lines  1  through  4,  and  in  lieu  of 
striking  them  to  provide  that  the  Commissioners  may 
exercise  such  other  nowers  as  may  be  prescribed  by  law, 
making  it  clear  that  the  otiier  powers  that  could  be  pre- 
scribed by  law  would  be  similar  to  the  powers  in  lines 
1  through  4,  similar  to  this,  and  the  reason  this  has  a 
great  deal  of  merit,  Mr.  Chairman,  and  with  all  due  respect 
to  Chairman  Mudd's  viewpoint  is  that  we  are  freezing  into 
the  Constitution  certain,  I  think,  verv  limi<-ed  concepts 
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and  I  do  not  think  it  is  a  good  constitutional  nrincinlo 
to  do  so,  and  it  seems  to  me  that  if  we  permit  the 
legislature  to  add  other  similar  things  to  those  that 
are  set  out  in  the  constitution,  we  are  going  to  avoid 
a  great  deal  of  unnecessary  amendment  to  this  document. 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   I  would  be  perfectly  willing  to 
accept  that  modification  and  leave  it  to  the  Committee  on 
Style  and  Drafting  to  draft  tlie  language  to  this  extent, 

THE  CHAIRMAN:  I  don't  think  we  can  do  it  quite 
that  way.   Delegate  Grant. 

DELEGATE  GRANT:  What  I  meant  was,  in  the  use 
of  a  term  other  than  a  Latin  legal  term,  which  might 
not  be  completely  understandable  to  all  the  delegates. 

THE  CHAIRMAN:  I  think  there  are  too  many  substan- 
tive questions  involved  in  the  proposition  to  leave 
it  to  the  committee  on  Style  merely  on  a  statement  of 
intention.  Delegate  Grant.  I  think  you  can  perha^^s  modify 
your  amendment,  but  the  Chair  would  have  to  inquire,  for 
instance,  as  to  several  things: 

Under  y\mendment  16,  you  would  have  the  provision 
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that  the  various  powers  there  spelled  out  should  be 
exercised  only  as  prescribed  by  rule,  Jid  you  intend  to 
delete  that  or  leave  it  in? 

DELEGATE  GRANT:  It  would  be  my  intention  that  all 
the  powers  previously  prescribed,  that  they  would  be  by 
rule,  and  then  such  other  similar  powers  as  proposed 
by  Delegate  Hardwicke  would  be  added  by  the  legislature. 

THE  CHAIRMAN:  The  Chair  would  then  rule  the 
amendment  out  of  order  as  being  the  same  as  the  amendment 
which  would  have  deleted  the  language,  then  only  as 
prescribed  by  rule,  and  have  left  it  to  both  the  legislaturje 
and  the  court  to  prescribe  by  statute  or  by  rule. 
That  was  Amendment  15,  If  I  understand  you  --   Delegate 
Grant. 

DELEGATE  GRANT:  It  being  my  desire  not  to  have 
a  prolonged  debate  on  this  matter,  I  would  suggest  we 
go  ahead  and  vote  on  it,  and  if  there  is  another  amendment 
offered  which  would  cure  whatever  defects,  \'}e    start  de 
novo . 

THE  CliAIRMAN:  Delegate  Grant,  the  Chair  does 
not  desire  in  any  way  by  making  a  suggestion  to  put 
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you  in  a  box  or  lead  you  down  a  nrimrose  path,  so  to       i 
speak.   It  would  be  possible  to  modify  your  amendment  in   i 
such  a  way  that  it  would  not  be  the  same  as  one  of  the 
others,   I  am  not  encouraging  you  to  do  so.   I  do  not  want 
to  shut  you  off. 

Delegate  Grant. 

DELEGATE  GRANT:   1  would  suggest  in  that  case  the|n 
that  if  you  would  give  leave  to  come  back  to  this  section 
at  a  later  time,  that  an  amendment  will  be  suitably 
drafted,  without  taking  up  time  for  debate  to  draft  it  on 
the  floor. 

THE  CHAIRMAN:   Is  Amendment  18  then  withdrawn? 

DELEGATE  GRANT:  I  withdraw  the  amendment. 

THE  CHAIRMAN:   Amendment  18  is  withdrawn. 
Just  tear  it  up,   Ue  will  do  away  with  the  number,  too. 

Are  there  anv  other  amendments  to  vSection  5.11? 

Any  other  amendment  to  Section  5.11? 

Delegate  Malkus,  do  you  desire  to  offer  your 
amendment  to  Section  5,10? 

DELEGATE  MALKUS:   Mr.  President,  I  thank  you 
for  your  patience. 


Court  lif porters 


THE   JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  RuildiuK 

Baltimore,  Maryland  21202 


539-e?60 


1 

2 

3 
4 

5 
6 
7 

8 

9 

10 

11 


12 


15 
14 
16 
16 
17 
18 
19 
20 
21 


3853 


I  have  an  amendment  to  5.10,  which  will  do  this; 

THE  CHAIRMAN:  Just  a  moment.   The  pages  will 
please  distribute  Amendment  Alv.  This  will  be  numbered 
Amendment  18. 

The  Clerk  will  read  the  amendment. 

MR.  QUILLHN:  Amendment  No.  18  to  Committee 
Recommendation  No.  jB-1  bv  Delegate  Malkus. 

On  page  3  Section  5.10  Composition  of  District 
Court  in  line  36  strike  out  the  word  "district"  and  insert 
in  lieu  thereof  the  word  "county";  and  in  lines  36  through 
39,  inclusive,  strike  out  tlie  following  sentence  "In  any 
district  containing  more  than  one  county,  a  District  Court 
judge  shall  sit  regularly  in  each  county," 

THE  CHAIRMAN:  Is  the  amendment  seconded? 

(VVhereupon,  tie  amendment  was  seconded.) 

THE  CHAIRMAN:  The  amendment  having  been 
seconded,  the  Chair  recognizes  Delegate  Malkus  to  speak 
to  the  amendment. 

DELEGATE  MALKUS:  Mr.  President.  Members  of  the 
Convention,  I  will  be  brief. 

/\11  that  this  amendment  does,  it  guarantees 
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to  each  county  that  they  shall  have  a  resident  district 
judge.  By  your  previous  action  you  have  guaranteed  that 
they  have  a  resident  superior  court  judge. 

I  have  just  finished  talking  to  probably  the 
second  most  important  states  attorney  in  the  State  of 
Maryland,  John  Sanford,  He  has  more  problems  than  anyone 
else,  with  the  exception  of  my  good  friend  from  Baltimore 
City,  and  he  said   it  is  abso  lutely  imperative  that 
they  have  a  guarantee  that  areas  such  as  Worcester  County 
would  have  a  resident  District  Court  judge. 

Now,  I  believe  hat  most  of  us  who  come  before 
a  court  come  before  the  trial  magistrate  or  people's 
courts,  which  will  soon  be  known  as  district  courts,  and 
this  is  all  my  amendment  does. 

Now,  if  the  verbiage  is  not  right,  I  will  submit 
to  any  cliange  but  it  was  written  by  Mr.  Lee  Benson,  who 
I  believe  knows  the  subject  matter  very  well. 

In  closing,  the  amendment  guarantees  that  every 
county  shall  have  a  district  judge,  like  your  previous 
action  has  guaranteed  that  they  will  have  a  superior  court 
judge. 
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THE  Cl.AIRMAN:   The  Chair  recognizes  Delegate  Mudd. 

DELEGATH  MUDD:   Mr.  Chairman,  ladies  and  gentle- 
men of  the  committee,  I  rise  to  oppose  this  amendment. 
It  may  appear  for  a  strange  reason  but  it  is  to  leave  this 
matter  with  the  legislature  in  its  wisdom  to  determine 
whether  the  requirement  advanced  by  Delegate  Malkus  is 
necessary,  and  if  so,  that  it  be  accomplished  in  the  legis 
lature  when  and  if  necessary,  where  the  power  to  create 
districts  is  vested  by  the  committee  recommendation. 

May  I  brieflycall  your  attention  to  the  facts 
and  figures  contained  in  the  very  able  report  of  the 
Case  Commission  referred  to  yesterday  by  our  distinguished 
Delegate,  Dick  Case,  and  which  exhaustively  investigated 
the  judicial  processes  in  Maryland  some  time  ago. 

That  report  contains  a  wealth  of  facts  and  figurcj; 
as  to  the  caseload  in  the  various  political  subdivisions 
of  the  counties.  There  is  a  constant  change  in  the  trend 
in  various  areas  of  the  state. 

It  occurred  to  us  that  at  this  particular  time, 
particularly  in  view  of  the  light  caseload  before 
the  courts  of  limited  jurisdiction,  and  the  fact  tliat 
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a  great  number  of  these  cases  are  uncontested,  that 
the  legislature  in  its  wisdom  initially  at  least  may  not 
wish  to  create  a  district  for  every  county,  and  thereby 
require  a  resident  judge  in  every  county  at  the  district 
court  level. 

Ke  therefore  oppose  the  amendment,  for  the  reason 
that  we  believe  it  is  iviser  to  leave  this  discretion  with 
tiie  legislature  in  creating  these  districts  for  the 
district  court  as  the  circumstances  may  from  time  to  time 
change,  especially  in  view  of  some  population  nroiections 
which  do,  believe  it  or  not,  suggest  a  decrease  in  popula- 
tion in  some  areas  of  the  state  over  the  next  five  to 
fifteen  years. 

We  therefore  oppose  the  amendment. 

THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
in  favor  of  the  amendment? 

Delegate  Malkus? 

DELEGATE  VALKUS:   I  would  like  to  ask  the 
Chairman  if  he  will  yield  to  a  question. 

THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield 
to  a  question? 
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DELEGATE  MUDD:  Gladly. 

THE  CHAIRMAN:  Delegate  Malkus. 

DELEGATE  MALKUS:   How  often  does  the  magistrate 
sit  in  Ocean  City? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   1  have  not  been  able  to  afford 
a  vacation  there  as  often  as  I  should  ,  and  frankly, 
I  do  not  know. 

THE  CHAIRMAN:  Delegate  Malkus. 

DELEGATE  MALKUS:   Since  you  have  brought  out 
your  report,  you  have  not  explored  every  possible  situation 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:   In  my  opinion  no,  when  it  is 
left  to  the  decision  of  the  legislature. 

THE  CHAIRMAN:  Delegate  Malkus. 

DELEGATE  MALKUS:  Would  you  be  surnrised  if 
I  tell  you  tiiat  the  magistrate  at  Ocean  Citv  sits  seven 
days  a  week? 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:  No. 

THE  CHAIRMAN:  Are  there  any  further  que«;tions, 
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Delegate  Malkus? 

DLLEGATE  MALKUS:   .Mot  at  this  time,  Mr. 
Pres  ident . 

THE  CHAIRMAN:  Delegate  Sybert. 

DELEGATE  SYBbRT:   Mr.  Chairman,  I  rise  in 
support  of  this  amendment. 

As  Delegate  Malkus  pointed  out,  this  bodv  insured 
yesterday  that  there  will  be  one  superior  court  judge 
resident  in  each  county,  and  at  least  I  take  it  the  effect 
of  that  amendment  was  that  he  would  sit  ordinarily  in  that 
county . 

I  point  out  that  the  District  Courts  in  every 
jurisdiction  will  handle  several  times  as  many  cases  in 
the  District  Court  as  the  Superior  Court  judges  will. 

The  District  Court  will  be  the  court 
in  which  most  people,  most  cit i zens,  with  which  most 
citizens  will  have  contact. 

I  think  it  is  imperative  that  we  have  not  only 
a  district  court  judge  available  nt  all  times  as  a 
resident  one  would,  but  that  the  local  district 
court  judge  will  know  tlie  people  and  will  know  their  customji 
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and  the  conditions  in  the  county  much  better  tlian  a 
District  Court  judge  from  some  other  county  in  the  same 
district . 

For  that  reason,  I  think  it  is  as  a  practical 
thing  imperative  that  we  Jiave  at  least  one  district  court 
judge  available  and  who  shall  sit  in  his  own  county. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  opposition? 

Delegate  Case. 

DELHGATE  CASE:  Mr,  Chairman,  ladies  and  gentle- 
men of  the  committee,  Delegate  Mudd  correctly  stated  the 
fact,  that  this  recommendation  is  based  upon  the  best 
use  of  judicial  manpower,  and  as  much  as  I  hate  to  speak 
in  opposition  to  my  good  friend  and  long-time  colleague, 
Delegate  Sybert,  I  would  call  to  the  attention  of  the 
committee  a  few  figures  which  I  think  will  indicate  the 
fallacy  fo  his  approach. 

For  the  year  September  1,  1964,  to  August  31, 
1965,  there  were  413,000  traffic  cases  tried  by  the 
courts  of  limitea  jurisdiction  in  this  state,  of  which 
only  6,000  were  tried  in  Howard  County. 
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During  that  same  period  there  were  135,000 
civil  cases  terminated  .by  the  courts  of  limited  juris- 
diction in  this  state,  of  which  less  thnn  300  were  tried 
by  courts  of  limited  jurisdiction  in  Howard  County. 

Going  back  to  Delegate  Malkus  for  a  minute,  again 
taking  the  traffic  cases  that  were  tried  during  this  period 
there  were  413,000  of  them;  in  Dorchester  County,  only 
958  of  the  total  of  413,000  were  tried  in  Dorchester 
County. 

Now,  ladies  and  gentlemen  of  the  Convention,  it 
seems  to  me  this  makes  it  abundantly  clear  that  there 
is  just  not  enougli  workload,  not  enough  caseload  in  some 
counties  to  justify  having  one  district  judge.   The  idea 
is  certainlyto  bring  justice  to  the  people,  but  you  are 
going  to  have  a  proliferation  of  district  judges  if  you 
follow  the  Malkus  amendment. 

I  strenuously  urge  its  defeat. 

TliE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
in  favor  of  the  amendment? 

Delegate  E.  Churchill  Miller? 

DELEGATE  L.  C.  MILLER:   Mr.  President,  ladies 
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and  gentlemen,  I  think  that  Delegate  Case's  figures 
overlook  and  do  not  speak  to  tlie  phase  of  this  that 
Delegate  Sybert  spoke. 

There  is  an  element  involved  here  beyond  the 
question  of  the  number  of  cases  involved. 

Looking  back  over  the  years,  I  am  conscious 
that  the  establishment  of  the  lower  courts  in  a  county 
have  a  very  decided  effect  upon  the  county,  upon  the  law- 
abiding  and  non- law- abiding  citizens  of  a  county, 

I  rise  to  support  the  motion.   I  think  that  in 
spite  of  the  numbers  involved,  that  this  is  no  answer, 
I  think  that  such  a  judge  sitting  there  is  desirable  for 
those  counties,  and  I  also  think  that  the  contact  is  even  m^re 
desirable  where  there  has  been  a  lessening  of  direct 
legislative  association  with  the  counties. 

I  hope  that  you  will  be  able  to  see  this 
because  my  feeling  about  it  is  derived  from  observation 
over  a  great  many  years. 

THE  CHAIRMAN:  Any  other  delegate  desire  to 
speak  in  opposition?    Delegate  Hothe? 

DELEGATE  BOTHE :    I  have  a  question  of  Delegate 
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Ma Ik US , 

THE  CHAIRMAN:   First,  does  anyone  desire  to 
speak  in  opposition? 

Delegate  Smith,  Marvin  Smith? 

DELEGATE  M.  SMITH:   Mr. Chairman,  it  is  with 
reluctance,  coming  from  one  of  the  smallest  counties 
of  the  state,  and  being  the  neighbor  of  Delegate  Malkus, 
that  I  rise  in  opposition  to  this  amendment. 

I  just  do  not  think  it  is  necessary. 

Now,  if  Worcester  County  needs  a  full-time 
district  judge,  a  letter  I  have  in  my  possession  from 
Judge  Prettyman  would  seem  to  indicate  they  can  use 
one  and  a  fraction  in  Worcester  County.  Certainly  the 
General  Assembly  in  its  wisdom  willsee  fit  to  take 
Core  of  that. 

Now,  I  addressed  a  letter  to  each  of  the  ten, 
I  guess,  circuit  judges  on  the  Eastern  Shore  to  get 
their  reaction  to  this  matter. 

In  my  own  circuit,  the  five  northern  counties 
of  the  Shore,  the  circuit  judges  in  Kent,  Queen  Anne, 
and  Caroline,  were  of  the  opinion  that  there  v;as  no  need 


Court  Heportrrs 


THE   JACK   SALOMON    REPORTING   SERVICE 

100  Equitable  Uuilding 

Balliniore,  Maryland  21202 


539-6760 


3863 


1 
2 
3 

1: 

5 

o 
7 
6 
9 
10 
11 
IJ^ 
1.^ 
14 
15 
lo 
17 
18 
19 
20 
21 


f OT  a  full-time  district  judge  in  those  counties. 

I  addressed  a  letter  to  each  individual  member 
of  the  Caroline  County  Bar.  Those  who  replied,  who  were 
certainly  the  leaders  of  the  Bar,  indicated  that  in  their 
opinion  there  was  not  a  need  for  a  full-time  district 
judge  in  Caroline  County. 

Now,  I  know  all  that  Delegate  Sybert  has 
said  with  reference  to  judges,  being  acquainted  with 
the  mores  of  the  people,  ct  cetera,  but  I  would  have  to  say 
to  you,  sir,  in  my  practice  of  the  law  in  a  county  that 
was  one  of  five  counties  in  a  circuit,  that  certainly 
Judges  Kipner  and  Rollins  from  Cecil  County,  when  they 
sat  in  our  county.  Judge  Raisin  from  Kent  County,  and 
Judges  Kadin  and  Hardin  from  Queen  Anne  County  seemed 
well  acquainted  with  the  mores  of  our  people. 

THE  CliAIRMAN:  Does  Delegate  Malkus  yield  to 
a  question  from  Delegate  Bothe? 

DELEGATE  MALKUS:   Reluctantly. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:  The  question  is  very  simple, 
Delegate  Malkus.  I  wondered  if  vou  had  arranged  to  calculat 
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the  additional  cost  to  iiave  a  district  court  judge  in 
those  counties . 

THE  CHAIRMAN:  Delegate  Malkus. 

DELEGATE  MALKUS:  Mr.  President,  when  I  get  the 
basic  overall  cost  of  what  this,  what  do  they  call  it, 
four-tier,  it  will  not  be  very  difficult  to  answer  Mrs. 
Bothe's--  I  have  known  her  longer  than  you  have.  She  has 
been  coining  down  here  for  a  great  many  years,  but  when 
they  tell  us  what  the  overall  cost  will  be,  then  it  will 
not  be  difficult,  Mr.  President,  to  say  what  the 
additional  cost  will  be  for  the  four  or  five  counties  now 
that  we  are  talking  about,  and  when  the  Chairman  gives 
me  those  reports  in  writing,  I  will  answer  Mrs.  Bothe's 
question. 

THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
opposition  to  the  amendment? 

Delegate  Stern,  do  you  desire  to  speak  in  favor 
of  the  amendment? 

(No  response) 

THE  CHAIRMAN:  Delegate  Gilchrisc? 

DELEGATE  GILCHRIST:   Mr.  Chairman,  I  should 


in 
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simply  like  to  point  out  to  the  Convention  what  the 
Convention  has  done  so  far  with  respect  to  this.   Delegate 
Case  made  a  comment  that  you  were  bringinj^  justice  to 
the  people.   What  we  nave  actually  done  so  far  is  arrange 
to  bring  the  people  to  justice. 

The  transportation  problem,  which  has  been 
created  by  this,  is  a  little  bit  difficult  for  some  people. 

I  would  like  to  point  out  that  the  Convention  has 
very  carefully  made  arrangements  to  have  a  man  tried  for 
murder  in  his  own  countv,  but  they  have  not  given  him 
the  opportunity  to  be  tried  on  a  speeding  charge  or  on 
violations  of     minor  ordinances  in  his  own  county. 
It  seems  to  me  that  an  apnroacli  such  as  this  is  not  entirclt\' 
rational . 

THE  CHAIRMAN:  Delegate  Case. 

DELEGATE  CASE:  Mr.  Cliairman,  ladies  and  gentlemen 
of  the  committee,  I  rise  to  correct  a  statement  Delegate 
Gilchrist  has  iust  made.  I  believe  it  was  envisaged  by 
our  committee  and  certainly  by  this  report  that  the  distridt 
judge  would  be  a  travelling  judge.   He  would  travel  to  eaciji 
county,  and  if  a  traffic  violation  took  place  in  Gnrrett 
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County,  the  trial  would  be  held  in  Garrett  County.  That 
is  the  whole  idea  of  the  district,  so  I  think  the  comment 
that  Delegate  Gilchrist  just  made  is  not  completely 
accurate , 

THE  CiiAIRMA.M:  Delegate  Gilchrist,  it  is  the 
sentence  in  lines  36  to  39  of  Section  5.10. 
Delegate  Grant. 

DELEGATH  GRANT;  I  would  like  to  speak  in  favor 
of  this,  altliough  1  have  to  do  it  reluctantly  because  I  am 
a  member  of  a  very  small  bar  and  this  is  going  to  create 
more  problems,  but  first  of  all,  the  Committee  of  the 
Whole  has  decided  that  they  are  goingto  be  verv  strict 
about  what  they  allow  the  Commissioners  to  do,  so  this 
means  essentially  if  you  get  a  trial  you  are  goinr  to  have 
to  have  the  district  court  do  it. 

Now,  what  concerns  me,  and  I  think  concerns 
possibly  Delegate  Malkus,  too,  is  what  Delegate  Case  said 
about  caseloads. 

In  other  words,  they  immediately  decided  how 
many  district  judges  xvould  be  had  on  the  basis  of  caseloads 
It  does  not  take  very  long  to  work  out  the  fact  that  there 
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will  be  a  sufficient  supply  of  district  judges  in  the  urban 
areas  where  there  are  large  caseloads. 

It  means  that  there  will  be  an  insufficiency 
of  judges  in  the  rural  areas  where  there  are  small 
caseloads . 

The  district  courts  are  simply  the  courts 
of  immediate  impression,  the  courts  wheremost  people  come 
in.  I  really  ask  each  delegate  to  put  himself  in  a  very 
typical  situation  of  a  nan  who  is  stopped  for  a  traffic 
violation  in  an  urban  county,  and  it  could  be  Garrett 
County,  and  has  to  travel  70  miles  to  the  nearest  district 
judge,  have  the  case  decided,  and  then  70  miles  back 
to  resume  his  journey,  and  that  is  exactly  the  distance 
from  a  town  called  Redhouse,  in  Garrett  County,  where  Route 
50  crosses  into  West  Virginia,  to  Cumberland,  where  it  is  no 
mal  to  presume  that  by  caseload  the  district  court  would 
reasonably  be  required  to  spend  all  their  time. 

I  would  like  to  point  out  the  old  addagc,  that 
justice  delayed  is  justice  betrayed. 
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TUl:   CHAIRMAN:      Any    furtiier   aiscussion?      Delegate 


Stern . 


Ul:LLCATH  STERN:   Would  Delegate  iMudd  yield 
for  a  question? 

THL  CHAIRMAN:   Delegate  Mudd,  do  you  yield 
to  a  question? 

DLLEGATH  MUDD:   Yes,  Mr.  Chairman. 

TilL  CHAIRMAN:   Delegate  Stern. 

DELEGATE  STERN:   Taking  what  Delegate  Case  has 
just  said,  it  bothers  me  and  I  would  like  tlie  record   ex- 
plicitly clear,  nothing  is  mentioned  in  the  Constitution 
as  to  venue,  and  is  it  the  intent  of  the  committee  report 
that  tiie  judges  shall  be  tiie  ones  tnat  move  where  the 
heavy  case  load  is  and  that  tiie  cases  should  not  be 
brougiit  down  from  one  district  court  to  another  one  because 
the  judge  doesn't  want  to  move? 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   Definitely  that  is  the  inten- 
tion of  the  majority  report. 

DELEGATE  STERN:   Thank  you. 

THE  CHAIRMAN:   Delegate  Gallagher. 
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DLLiiGATL  GALLAGllliR:   Will  Delegate  Grant  yield 
to  a  question? 

TilL  CHAIRMAN:   Delegate  Grant,  do  you  yield  to 
a  (luestion? 

DLLHGATL  GRANT:   Yes,  sir. 

TllL  CHAIRMAN:   Delegate  Gallagher? 

DHLEGATL  GALLAGHIiR:   Assuming  six  members  of 
tiie  Bar  in  Garrett  County,  if  you  should  be  fortunate 
enough  to  get  one  member  of  tlie  Court  of  Appeals,  one 
circuit  court  judge,  one  district  judge  and  one  commission 
er,  is  it  not  true  that  you  will  be  reduced  to  two 
practicing  members  of  the  Bar  in  Garrett  County? 

THI-:  CHAIRMAN:   Delegate  Grant? 

Dl^LLGATH  GRANT:   Tliis  is  the  reason  I  said 

that  I  was  most  reluctant.   I  might  point  out  that  the 

summertime  population  rises  to  56,000  people,  when  we  have 

all  tlic  people  up  there  to  enjoy  the  cool  weatlier  and 

! 
not  tne  six  inches  of  snow  we  have  now,  and  that  with  one   | 

i 

judge  representing  23,000  or  28,000  people  and  one  attorney! 
representing  tiie  other  28,000  people  it  would  be  quite  a 
dav. 
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Tlili  CHAIRMAN:   Uelegate  Gallagher. 

DhLLGATH  (lALLAGHHR:   One  furtlicr  question,  Mr.   ; 

Chairman.   In  view  of  the  fact  that  the  Court  of  Appeals    | 

i 

has  sworn  in  tliis  morning  a  new  crop  of  young  lawyers,  how  j 
is  tlie  healtli  of  the  six  in  Garrett  County? 

UliLLGATE  "GRANT :   We  can  always  stand  some 
help . 

TllL  CHAIRMAN:   Is  tliere  any  furtlier  discussion? 
Uelegate  Pullen? 

UHLLGATh  PULLIiN:   May  I  ask  Delegate  Grant  a 
question? 

THL:  CHAIRMAN:   Uelegate  Grant,  do  you  yield 
to  a  question? 

UHLiiGATL  GRANT:   Yes,  indeed. 

THL  CHAIRMAN:   Uelegate  Pullen. 

UELLGATL  i'LILLLN:   I  am  disturbed  by  the  unanimitj' 
among  lawyers.   It  is  not  very  healthy.   I  am  very  serious 
about  this  question;   Is  it  correct  that  a  person  in- 
volved in  a  traffic  violation,  at  Red  House,  which  I  know 
very  well,  would  have  to  go  all  tJic  way  to  Cumberland  to 
be  tried? 
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Till:  CUAIkMAiM:   Uelepate  Grant? 

DHLhGATl:  GRANT:   This  is  correct.   We  actually 
now  liave  a  trial  magistrate  who  sits  seven  days  a  week, 
correction,  six  days  a  week  and  normally  in  a  traffic  vio- 
lation he  is  brought  over  a  distance  of  about  18  miles  to 
try  him.   Without  tliis  facility,  assuming  a  man  outbound 
to  California  or  someplace  and  if  you  do  not  have  a 
district  court  wliere  lie  can  be  tried,  tnen  it  would  simply 
be  a  matter  of  having  him  taken  to  Cumberland  and  it  is 
70  miles  to  Cumberland.   Cumberland  is  the  logical  place 
to  put  a  district  court  if  you  are  to  calculate  by  work 
load,  because  you  would  have  to  indicate  the  big  lieavy 
work  load  would  be  in  Allegheny  County,  which  has  80,UU0 
people  as  opposed  to  Garrett  County,  which  has  only  2U. 

Till:  CHAIRMAN:   Delegate  Pullen. 

DELEGATH  PULLEN:   I  have  one  other  question, 
sir.   1  am  quite  familiar  with  the  geography  and  the 
people  of  Garrett  County  but  the  thing  tiiat  bothers  me 
is  ,  is  it  possible  under  tiiis  provision  for  the  court  to 
sit  sufficiently  in,  say,  Oakland,  wliich  is  the  center  of 
tiie  county?   These  are  two  simple  fundamental  facts  that 
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we  ought  to  know  before  we  vote. 

THL  CHAIRMAN:   Delegate  Grant. 

DHLEGATH  GRANT:   I  think  you  are  quite  correct. 
If  you  recall  yesterday  I  addressed  a  question  to  Delegate 
Mudd,  and  asked  him  essentially  if  it  was  liis  intention 
that  the  court  would  sit  regularly  in  the  county,   lie 
indicated  that  there  had  been  a  county  clerk  provided,  and 
lie  presumed  that  the  court  would  sit  there  regularly. 

I  also  asked  him  relative  to  the  translation, 
if  it  would  be  possible  for  the  superior  court  judge  to 
sit  in  this  court.   He  indicated  this  would  also  be 
possible.   However,  I  do  point  out  to  you  that  if  for 
some  reason  or  other  the  superior  court  judge  was  in  some 
other  part  of  the  state  on  an  assignment,  that  it  probably 
would  be  necessary  then  to  take  the  man  to  Cumberland, 
unless  tiiat  happened  to  be  the  day  that  tne  district 
court  judge  was  sitting  in  Garrett  County. 

This  would  particularly  be  so  because  it 
would  not  be  possible  to  appoint  a  commissioner  to  hear 
this  type  of  case  under  the  action  taken  by  the  Committee 
of  the  Whole  this  morning. 
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Till:  CHAIRMAN:   Are  you  ready  for  tlie  question? 
The  question  arises  on  the  adoption  of  Amendment  Number  18 
Delegate  Malkus. 

DELiiGATL  MALKUS:   Could  I  say  one  thing  in 
closing? 

THh  CHAIRMAN:   You  may. 

DLLEGATH  MALKUS:   I  doubt  seriously  that  which 
I  am  going  to  say  will  liave  any  effect  on  any  of  your 
votes,  but  if  you  are  going  to  go  ahead  and  vote  for  a 
superior  court  in  every  county,  which  the  people  have  very 
little  contact  with,  and  then  are  going  to  have  to  have 
circuit  riders  in  the  district  courts,  that  is  the  only 
way  this  thing  will  work, 

I  think  it  is  absolutely  unfair  to  tlie  people 
who  for  tlie  most  part,  whose  only  contact  with  the  law  is 
marital  troubles  or  traffic  court  violations.   I  think  it 
is  important  to  liave  a  judge  close  to  tl\e  subject  matter 
wlio  will  understand  the  circumstances,  ratiicr  than 
riding  arounu  in  a  110  mile  district,  whicli  1  represent 
as  tiie  state  senator. 

TIlL  CHAIRMAN:   Are  you  ready  for  tlie  question? 
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1  i    The  question  arises  on  the  adoption  of  Amendment  Number 

rl 

2  ;j    18.   A  vote  Aye  is  a  vote  in  favor  of  tlie  adoption  of  the 

3  i        amendment.   A  vote  Mo  is  a  vote  against.   Cast  your  votes.  : 

.  'i  ' 

4  ij  Have  all  delegates  voted?   Does  any  delegate 

5  li   desire  to  change  his  vote?  ! 

I  ! 

6  ■  The  Cler'k  will  record  tne  vote,  i 

II  ! 

7  i!  There  being  09  votes  in  tiie  affirmative  and  6U 

l|  I 

8  II        in    the   negative,    tiie    amendment    is    adopted. 

! 

9  ji  The  pages  will  distribute  the  amendment  marked  ; 

iO  I    BL.  . 

i 
I 

11  i:  DELEGATE  CLARKE:   Mr.  President.  j 

;1  t 

12  'i  TiiE    CHAIRMAN:      Mark    this    Amendment    Number    19,        i 

:l  I 

:'  ! 

\2  Delegate  Clarke.  j 

j  ' 

14  ji  DELEGATE  CLARKE:   Mr.  Chairman,  members,  ladies  I 

l|  ; 

]_5  I    and  gent  lemen , seated  in  the  gallery  above  the  President's  I 

!  i 

2g  ;    desk  are  35  students  from  the  ninth  grade  class  of  Kensing-j 

Q^Y  I    ton  Junior  High  School.   These  young  ladies  and  gentlemen  I 

'I  ^  i 

•iQ  j    are  accompanied  by  tlicir  teacher,  Mrs,  Tiff,  and  are  visit-j 

li 
•jg  ||    ing  the  Convention  at  the  suggestion  of  Miss  Susan  Hickey, 

30  I   a  .e,„ber  of  the  class,  w.o  was  born  in  Montgomery  County 

'I 

2\  and  wno  has   added  a  great  deal  to  its  charm. 
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THE    CHAIRMAN:   Uelighted  to  have  them  with  us. 

The  Clerk  will  read  Amendment  Number  19. 

Delegate  Grant,  the  Chairman  understands  tliis 
amendment,  although  offered  by  Delegate  Hardwicke,  is 
the  one  tliat  you  had  contemplated  offering? 

DtLHGATE-CRANT:   This  is  correct. 

THL  CHAIRMAN:   Read  Amendment  Number  19. 

MR.  QUILLhN:   Amendment  Number  19  to  Committee 
Recommendation  Number  JB-1  by  Delegate  Hardwicke. 

On  page  4  Section  5.11  Commissioners  strike 
out  line  3  and  insert  in  lieu  thereof  the  following: 

", incarceration  pending  hearing,  and  other  matters  as  may  be 

i 

prescribed  by  law,  and  then".  j 

I 
THH  CHAIRMAN:   The  Cliair  has  difficulty  with 

the  amendment,  because  it  does  not  take  into  consideration 

Amendment  Number  lb,  which  amended  lines  2  and  3.   The 

Chair  understands  that  the  amendment  is  not  intended  to 

alter  in  any  way  the  change  in  Section  5.11  to  Amendment 

10;    is    tiiat    correct?        Delegate   riardwicke. 

DLLLCATE   HARDWICKE:      That    is    correct,    Mr. 

CJiairman.      Actually    to    complete    this,    forget   what    goes 
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before  tiie  addition,  tlie  phrase  "and  otlier  matters  as  i 
may  be  prescribed  by  law"  is  intended  to  precede  the  clause* 
and  then  only  as  prescribed  by  rule,  and  it  is  not  in-  \ 
tended  to  reject  Delegate  Bothe's  amendment,  but  to  add 
whatever  language  she  had  inserted  in  her  successful 
amendment,  to  add  to  tiiat,"and  other  matters  as  may  be 
prescribed  by  law." 

TllL  CHAIRMAN:   With  this  understanding  the 
Chair  accepts  the  amendment. 

Is  there  a  second? 

DELHGATh  BHNNliTT;   I  second. 

THL  CHAIRMAN:   TJie  amendment  having  been 
seconded,  the  Chair  recognizes  Delegate  Hardwicke  to 
speak  to  the  amendment, 

DELliGATL  HARDWICKE:  Mr.  Chairman,  ladies  and 
gentlemen  of  the  Committee,  tlie  intention  of,  or  the 
purpose  of  tliis  amendment  is  to  make  it  clear  that  the 
commissioners  may  exercise  similar  otlier  powers  as  those 
named.  We  are  not  intending  to  permit  the  commissioners 
to  set  tiie  world  on  fire,  or  to  get  into  other  judicial 
areas,  but  we  do  tliink  in  proposing  this  amendment  tiiat 
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tliey  ought  not  be  frozen  to  tlic  limited  phraseology  that   ' 

2  j    is  set  forth  in  lines  2  and  3,  and  tliis  would  permit  tlie   i 
I 

3  i    legislature  to  add  additional  similar  functions,  and  I 

!i  j 

4  ;|   want  to  emphasize,  similar,  and  consequently  I  tliink  tiiis  j 

5  I    would  give  the  needed  additional  rights  from  time  to  time  ! 

r  ' 

6  :j        over   tJic   next    5U,    bU   or    70   years,    to   give    the    commissioners, 

ji 

7  Ji    some  modest  other  jurisdiction  along  tlie  same  line. 

li 

8  I  want  to  emphasize  that  in  our  whole  four  tier  i 

i  I 

9  '         system,    tlie    legislature    is    given    complete    power    over    tlie        j 

\  j 

10  Ij    jurisdiction  of  every  single  layer.  i 

il  I 

1,1  j  Now  we  don't  propose  that  they  be  given  un-     [ 

12     limited  power  with  regard  to  the  commissioners,  but  we 

1  i 

X3  !;    do  propose  that  tliere  be  some  expanded  ability  witiiin 

14  'j    the  concept  as  set  forth  in  tlie  majority  report, 

,1 
X5  Ij  Tin;  CHAIRMAN:   Uc  legate  Mudd, 

15  Ij  UELEGATL  MUDD:   Mr.  Chairman,  ladies  and 
■^rj    j    gentlemen  of  the  Committee,  I  must  arise  in  opposition 
IQ  ||    to  tliis  amendment  and  fear  that  what  I  have  to  say  will 

;l 

■^g    j    sound  like  a  broken  record.   Jlowever,  this  provision 

2Q  I    proposed  by  Amendment  19    to  allow  tlie  legislature  to 

I 
I 

2\    I    prescribe  by  law  the  exercise  of  other  powers  by  these 
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commissioners  is  contrary  to  the  concept  of  the  court      ; 

I 
structure  as  envisioned  by  tlie  Committee  on  the  Judicial   I 

Branch,  i 

I  do  point  out  to  the  proponents,  Delegates     j 

Hardwicke  and  Grant,  that  the  word,  similar,  is  not  in 

the  amendment.   Even  if  it  were,  I  do  not  feel  it  would 

help  a  great  deal. 

The  problem  here  is,  as  we  see  it,  that  the 

role  of  the  Commissioners  in  the  court  structure  we 

contemplate  is  a  limited  role,  and  the  legislature,  if 

it  is  allowed  to  assign  responsibilities,  duties  and 

powers  to  tliese  commissioners  over  and  beyond  the  strict 

limitations  contemplated  witliin  the  language  adopted,  and 

as  provided  by  rule  by  the  courts,  that  we  can  weaken  the 

I 

court  structure  and  end  up  with  judicial  power  not  in-     \ 

I 

tended  in  the  iiands  of  non- lawyers,  which  is  entirely      i 

contrary  to  the  whole  concept  of  this  recommendation  by    j 

i 
our  committee.  I 

Therefore,  I  must  urge  you,  with  all  sincerity  | 

again,  to  vote  against  this  amendment, 

TUL   Clly\Ii<MAN:      Does    any   delegate    desire    to   speak 
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in  favor  of  tlie  amendment?   Delegate  Bennett, 

UHLEGATii  BliMNHTT:   Mr.  Chairman,  members  of 
ti)e  Convention,  if  we  are  to  upl.old  respect  for  the  law 
on  the  part  of  the  public,  we  have  got  to  improve  the 
caliber  and  prestige  of  the  commissioners  where  tlie 
public  purse  comes  in  contact,  as  when  bail  is  set,  and 
we  can't  improve  the  caliber  of  tJie  commissioners  unless 
we  find  some  grounds  or  some  way  to  raise  their  salaries. 
It  seems  to  me  the  legislature  is  not  going  to  do  that 
unless  we  can  find  some  way  of  at  least  granting  the 
legislature  power  to  give  them  some  additional  duties, 
like  for  instance,  assigning  them  the  power  to  take 
depositions,  or  to  act  as  examiner  when  this  is  agreeable 
to  both  sides  of  the  case,  and  perhaps  act  as  a  hearing 
officer  now  and  tiien. 

That  could  be  done  by  the  legislature  at  a  time 
that  it  prescribes  its  duties. 

It  seems  to  me  of  a  paramount  importance  that 
we  uplift  the  commissioner,  give  them  tlie  facilities  they 
need,  the  dignity  that  is  required  to  gain  public  respect 
for  the  law,  and  incidentally,  may  1  say  witii  regard  to 
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the  U.  S.  Commissioners,  that  is  precisely  what  Senator 
Tidings  of  this  state  is  seeking  to  accomplish  through  a 
new  law  he  has  introduced,  whicl.  lias  had  the  approval  of 
the  Senate,  that  would  permit  tlie  assignment  of  additional 
duties,  and  I  have  grave  doubt  that  tiie  legislature  is 
going  to  frustrate  the  four  tier  court  by  allowing  tliem 
to  say  what  the  commissioner  can  do. 

I  therefore  hope  that  this  amendment  will  be 
approved. 

THE  CHAIRMAN:   Does  any  delegate  desire  to 
speak  in  opposition  to  the  amendment? 

Are  you  ready  for  the  question? 

Delegate  Dukes, 

DELEGATE  DUKES:   Will  Delegate  Hardwicke  yield 
for  a  question? 

THE  CHAIRMAN:   Delegate  Hardwicke,  do  you  yield 
to  a  question? 

DELEGATE  HARDWICKE:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Dukes. 

DELEGATE  DUKES:   Delegate  Hardwicke,  as  1 
read  the  provision   as  now  amended,  it  would  appear  that 
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tlic  matter,  and  then  only  as  prescribed  by  rule,   refers 
not  only  to  the  specified  magistrates  bat  also  those 
prescribed  by  law, 

DELLGATH  HARDWICKt:   Yes. 

UELHGATE  DUKES:   The  legislature  could  set 
fortii  new  duty   but  it  would  still  be  prescribed  by 
rule  as  to  how  it  would  be  exercised? 

DELEGATE  ilARDWICKE:   That  is  very  definitely 
my  intention.   In  other  words,  even  though  the  legisla- 
ture siiould  add  an  additional  function,  like  these  func- 
tions, the  court  would  still  have  jurisdiction  over  it 
with  regard  to  tiie  rule,  so  that  it  doesn't  get  out  of 
hand  at  all,  it  seems  to  me. 

TliH  CHAIRMAN:   Delegate  Henderson, 

DELEGATE  HENDERSON:   Mr.  Chairman,  I  would 
like  to  point  out  something  in  support  of  the  commission's 
proposal  and  against  adoption  of  this  amendment,  that 
it  was  the  majority  of  the  committee's  thought  in  this 
matter  tliat  this  new  court  system,  at  the  lowest  level, 

would  be  put  on  a  tiioroughly  professional  basis,  and  it 

I 
I 
I 

was  conceived,  that  while  at  tlic  present  time,  anu  in  some  | 
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local  areas,  a  commissioner  might  be  necessary  to  handle 
these  matters  of  bail  and  release  and  tilings  of  that  sort, 
that  ultimately  this  should  be  handled  entirely  as  a 
judicial  function.   Perhaps  tliese  commissioners  would 
blow  away  in  the  end,  as  magistrates  have  indeed  in  many 
parts  of  the  state. 

We  have  adopted  an  amendment  which  puts  the 

I 

full-time   man,    a   district    judge    in   every   county,    so   tiiat    the 

I 
I 

need  for  these  commissioners  is  still  further  minimized, 
and  the  concept  of  an  untrained  layman  handling  the 
duties  in  order  to  be  on  the  job  and  relieve  tnc  district 
judge  will  be  still  less  necessary  then  at  the  present 
time. 

So  I  feel  that  this  amendment  should  be 
defeated.   We  are  trying  to  put  the  whole  administration 
of  judges  on  a  thoroughly  professional  basis;  if  so,  this 
device  of  the  commissioner  is  simply  to  meet  a  practical 
situation  with  tlie  hope  that  in  the  end  it  would  all  be 
professional . 

Till:  CHAIRMAN:   Are  you  ready  for  tlie  question? 
Tlie  Clerk  will  sound  the  quorum  bell.    Tiie  question 
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arises  on  the  adoption  of  Amendment  19.   So  that  the 
record  may  be  entirely  clear,  tlie  Chair  will  read  the 
amendment  as  it  believes  it  should  be  phrased:   On  pap,e    j 
4,  Section  5.11,  Commissioners,  line  3,  insert  after       i 
"incarceration  pending  hearing",  the  following;  "Other     i 

matters  as  may  be  prescribed  by  law".  ! 

I 
A  vote  Aye  is  a  vote  in  favor  of  the  amendment;  i 

a  vote  No  is  a  vote  against.   Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  liis  vote? 

The  Clerk  will  record  the  vote. 

There  being  27  votes  in  the  affirmative  and  93 
in  the  negative  the  motion  is  lost.   The  amendment  fails. 

For  what  purpose  does  Delegate  Beatrice  Miller 
rise? 

DELEGATli  B.  MILLLR:   A  point  of  personal 
privilege,  Mr.  Chairman.   I  should  like  to  acknowledge  the 
presence  in  the  gallery  behind  me  of  ten  students  from 
Walt  Wiiitman  High  Scliool  in  Montgomery  County,  and  in  the 
gallery  across  the  hall  from  me,  the  other  members  of  the 
class  from  Tacoma  Park  Junior  High  School, 
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THE  CHAIRMAN:   Delighted  to  have  them  with 
us.   (Applause.) 

Till:  CHAIRMAN:   For  what  purpose  does  Delegate 
Clagett  rise? 

DELEGATL  CLAGliTT:   For  the  purpose,  Mr,  Chair- 
man, of  a  motion  to  reconsider  Amendment  Number  18. 

THE  CHAIRMAN:   Is  the  motion  seconded? 

DELEGATE  CASE:   Second. 

THE  CHAIRMAN:   It  is  regularly  moved  and 
seconded  that  the  Committee  of  the  Wliole  reconsider  the 
vote  by  which  Amendment  Number  18  was  adopted.   The  Clerk 
will  sound  the  quorum  bell. 

DELEGATE  SCANLAN:   Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   A  parliamentary  inquiry.   I 
want  to  know  whether  Mr.  Clagett  voted  with  the  prevailing 
side . 

DELEGATE  CLAGETT:   I  believe  we  enter  the 
Committee  of  the  Whole  and  it  makes  no  difference. 

THE  CHAIRMAN:   I  don't  believe  that  is  a 
requirement  under  the  rule  for  him  to  move  reconsideration 
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DELEGATE  SCANLAN:   It  isn't  a  requirement  when  j 
we  sit  in  the  Convention.   The  rule  as  to  sitting  in       ; 

the  Committee  of  the  Whole  is  silent.   Another  rule  in- 

i 

corporates  by  reference  Robert's  Rules  of  Order,  wherein   j 

i 
a  requirement  does  exist.  j 

THE  CHAIRMAN:  The  rules  also  provide  that  the  | 
Committee  of  the  Whole  shall  follow  the  same  rules  as  i 
tlie  Convention  where  applicable.  The  Chair  rules  that  I 
Delegate  Clagett's  motion  is  in  order,  regardless  of 
which  way  he  voted  on  the  Amendment  18,  The  Chair 
recognizes  Delegate  Clagett  to  speak  to  the  motion  to 
reconsider. 

DELEGATE  CLAGETT:   Mr.  Chairman,  in  order 
that  there  could  be  no  confusion  at  the  outset,  I  voted 
in  opposition  to  the  amendment  at  the  time  that  the  vote 
was  cast,  and  I  would  now  urge  those  who  voted  for  it 
to  reconsider,  and  very  carefully  understand  wiiat  they  hav(^ 
done . 

Section  5.1U,  as  drafted,  and  recommended  by 
tiie  -- 

THE  CilAIRMAN:   Delegate  Clagett,  will  you  pardo^ 
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tlie    Chair    a   moment? 

I 

DELEGATE  CLAGETT:   Certainly.  I 

i 

THE  CHAIRMAN:   Will  the  Sergeant  at  Arms        I 

I 
please  see  if  he  can  find  Delegate  Malkus  in  the  corridors? 

You  may  proceed,  Delegate  Clagett.  j 

i 

DELEGATE  CLAGETT:    This  sounds  like  a  good     | 
opportunity.   However,  I  am  quite  serious  about  the  merits 
of  the  matter,  rather  tlian  any  other  aspects  that  may 
have  gotten  into  the  current  and  stream  of  things. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Scanlan  rise? 

DELEGATE  SCANLAN:   A  point  of  personal 
privilege,  Mr.  Chairman. 

THE  CilAIRMAN:   I  don't  believe  your  personal 
privilege  can  interrupt  a  speaker  during  debate.   The 
Chairman  will  recognize  you  when  he  finishes. 

DELEGATE  SCANLAN:   A  parliamentary  inquiry, 
perhaps . 

THE  CHAIRMAN:    State  your  inquiry, 

DELEGATE  SCANLAN:   My  inquiry  is,  would  it  not 
be  more  considereate  not  to  proceed  with  argument  on 
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reconsideration  until  Delegate  Malkus  lias  returned  to 

the  chamber?   This  natter  could  then  be  taken  up  immediate-^ 

i 
ly  upon  his  return.   He  won't  be  here  to  hear  the         j 

arguments  being  made  against  his  original  proposal  and    i 

i 
I 

I  don't  think  it  quite  fair.  I 

i 
THli  CHAIRMAN:   The  Chair  rang  the  quorum  bell   i 

when  the  motion  was  made.   The  Chair  has  sent  the  Sergeant 

at  Arms  to  find  Senator  Malkus,  if  possible.   We  will 

wait  a  few  moments  and  see  what  the  Sergeant  at  Arms 

reports . 

Would  you  relax  a  moment,  Delegate  Clagett? 

DELEGATt  CLAGETT:   Mr.  Chairman,  may  I  relax 
with  the  statement  that  I  would  be  most  happy  to  wait  un- 
til after  lunch  and  be  sure  that  the  good  Senator  and 
delegate  is  present.   What  I  have  to  say  goes  to  the 
merits,  not  to  the  personality,  although  to  a  certain 
extent-  - 

THE  CHAIRMAN:   Ail  right,  if  you  will  relax, 
we  will  wait  a  moment.    Delegate  Gallaglier. 

DELEGATE  GALLAGHER:   Mr,  Chairman,  would  it  be 
appropriate  to  make  a  Committee  announcement  at  tiiis  time 
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wliile   wc   are   waiting? 

THE  CHAIRMAN:   Yes,  I  think  so.    Delegate 
Gallagher, 

DELEGATE  GALLAGHER:   Mr.  Chairman,  the  Com- 
mittee on  tlie  Legislative  Branch  will  meet  in  Room  n-8 
immediately  after  we  adjourn  the  full  Convention  today, 
I  want  to  tell  the  Committee  that,  through  the  generosity 
of  Mr.  and  Mrs.  Gilchrist,  lunch  is  being  provided  in 
the  Committee  room  from  the  leftover's  of  last  night's 
party. 

THE  CHAIRMAN:   The  Chair  is  advised  that 
Delegate  Malkus  is  on  his  way  to  the  chamber  and  will  be 
here  momentarily. 

While  we  are  waiting,  are  there  any  other 
announcements  by  committee  ciiairmen  which  need  be  made 
before  luncii?   Delegate  Scanlan? 

DELEGATE  SCANLAN:   There  will  be  a  very  brief 
meeting  of  the  Rules  Committee  right  after  tiie  recess 
for  lunch  down  in  the  basement  of  the  Shaw  House, 

THE  CHAIRMAN:   Delegate  Hodge  Smith? 

DELEGATE  H.  SMITH:   A  point  of  personal 
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privilege,  Mr.  Chairman. 

THL  CHAIRMAN:   State  the  privilege. 

DtLliGATE  H.  SMITH:   I  would  like  to  recognize 
the  presence  in  the  gallery  of  Mrs.  Smith,  who  is  cele- 
brating her  wedding  anniversary  today.   (Applause) 

THE  CHAIRMAN:   The  Chair  cannot  refrain  from 
inquiring  whether  the  Delegate  Hodge  Smitii  would  like  to 
correct  tlie  record  to  say  "Our",  instead  of  "her". 

DELEGATE  BENNETT:   Leave  it  to  the  Committee 
on  Style. 

THE  CHAIRMAN:   Will  the  Clerk  please  sound  tJie 
quorum  bell  again? 

Delegate  Malkus,  Delegate  Clagett  lias  moved  to 
reconsider  the  vote  by  which  Amendment  Number  18  was 
adopted.   His  motion  has  been  seconded.   The  Chair  now 
recognizes  liim  to  speak  to  the  motion  to  reconsider. 

Delegate  Clagett. 

DELEGATE  CLAGETT:   Mr.  Chairman,  reference 
to  Section  5.10,  titled  "Composition  of  District  Court": 
lines  29  and  30  show  that  the  district  court  siiall  be 
composed  of  the  number  of  judges  prescribed  by  law. 
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That  means  in  the  most  simple  language  that 
the  General  Assembly  determines  where  and  when  a  district 
court  shall  be  needed,  and  the  number  of  judges  to  ade- 
quately man  it. 

It  furtlier  goes  on  to  provide  that  the  state 
siiall  be  divided  by  law  into  districts,  and  there  again, 
tiie  responsibility  rests  with  tlie  General  Assembly  to 
accomplish  that  division  of  the  state  into  the  districts 
that  are  needed. 

We  have  tiiere  the  degree  of  public  policy  to 
be  determined  by  the  body  that  should  determine  that 
public  policy, 

1  feel  that  by  our  vote,  69  to  bO  in  favor  of   [ 

Delegate  Malkus's  amendment,  we  liave  attempted  to  substi-  | 

i 
tute  our  judgment  for  the  judgment  of  the  General  Assembly, 

and  without  adequate  consideration  of  all  of  the  factual 

matter  that  would  be  available  to  it,  and  which  has  not 

been  available  and  adjusted  by  tliis  body. 

In  particular  we  have  failed  to  take  into 

consideration  the  very  lengthy  investigation,  and 

excellent  report  that  was  made  by  the  Maryland  State  Bar 


C.ii.t'  !\;utU- 


TliE   JACK    SALOMON    REPORTING   SERVICE 

ino  Fquitahli'  ItmldiuK 

B;iltiniC'ie,  M;iryl.inH  21202 


539-C7C0 


c«a 


3891 


I 
1   i 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 

13  ' 
14 
15 
16 
17 
18 
19 

20  |i 

i! 

21  j 

'I 
^_ 


Association,  through  its  comnittee  headed  up  by  Delegate 

Case,  vvlien  this  very  matter  was  considered  and  was 

reported  on  by  that  committee,  and  considered  by  the 

Bar  itself  at   its  annual  convention  in  Atlantic  City,     i 

and  the  report  of  that  Committee  adopted  unanimously  by    I 

i 

some  400  or  more  lawyers  there  assembled.  \ 

I 

I 

It  points  up  that  sometimes  we  take  action      i 

in  support  of  a  person  or  a  personality  where  we  admire    I 

i 

and  where  we  enjoy  and  where  we  feel  that  there  is  going   j 

I 

to  be  no  damage  done  by  casting  the  vote  in  that  direction! 

and  for  those  reasons. 

However,  here  we  see  pointed  up  -- 
THE  CHAIRMAN:   You  have  one-lialf  minute, 
Delegate  Clagett. 

DELEGATli  CLAGETT:   I  point  out,  leaving  that 
thought,  because  it  needs  no  further  amplification,  if 
we  let  this  amendment  stand,  and  if  we  impose  a  district 
judge  in  eacli  county,  along  with  a  superior  court  judge, 
we  have  in  some  of  the  counties  unnecessary  judicial 
material,  receiving  salaries  of  $30,000  each  man.   It 
reflects  upon  the  quality  of  the  judiciary,  it  reflects 
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upon  tlie  stature  and  standing  of  the  individual.   We  do 
not  need  it.   The  General  Assembly  can  adequately  provide 
for  it  when  the  time  comes. 

I  ask  you  to  carefully  reconsider  your  vote 
and  leave  this  matter  with  tlie  General  Assembly  as 
recommended  by  tlie  majority  view  of  the  Committee, 

THii  CHAIRMAN:   The  Chair  recognizes  Delegate 
Malkus • 

UELIiGATE  MALKUS:   Will  the  gentleman  yield? 

THE  CHAIRMAN:   His  time  has  expired,  Delegate 
Malkus • 

DELEGATE  MALKUS:   You  are  generous,  Mr. 
President.   You  have  given  him  a  little  time. 

THE  CHAIRMAN:   In  the  absence  of  objection 
and  if  Delegate  Clagett  yields  the  Ciiairman  will  permit 
the  question, 

DELEGATE  CLAGETT:   I  yield,  though  one  never 
knows  what  is  coming, 

THE  CHAIRMAN:   Delegate  Malkus. 

DELEGATE  MALKUS:   The  gentleman  from  Prince 
George's  County  does   conplement  me  well.   Did  you  also 
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agree  that  the  General  Assembly  of  Maryland  decide  how 
the  judges  are  to  be  selected? 

Tllli  CHAIRMAN:   Delegate  Clagett? 

UHLLGATh  CLAGHTT:   No,  sir. 

THIi  CHAIRMAN:   Delegate  Malkus,  do  you  have 
a  further  question? 

ULLhGATl:  CLAGHTT:   And  for  what  reason  not? 

THli  CHAIRMAN:   Delegate  Clagett? 

DELEGATi:  CLAGETT:   I  would  reserve  that  for  a 
time  wiien  I  have  more  time. 

THIi  CHAIRMAN:   Delegate  Malkus. 

DELEGATE  MALKUS:   I  am  sure,  Mr.  President, 
that  you  will  give  your  colleague  and  close  associate 
all  tiie  time  that  he  needs,  and  I  would  like  to  iiave 
him  express  liimself  now. 

THE  CHAIRMAN:   Delegate  Clagett,  I  think  it  is 
tile  privilege  of  any  member  to  answer  a  question  to  what- 
ever extent  he  chooses.   Apparently  Delegate  Clagett 
does  not  desire  to  answer  further  at  this  time.   Delegate 
Malkus. 

DELEGATE  MALKUS:   Mr.  President,  may  I  talk  now[? 
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TllL  CiiAIRMAN:   Yes. 

UELEGATH  MALKUS:   I  knew  as  I  walked  out  of  this 
body  that  I  could  be  City  Hailed.     I  knew  that  those 
that  are  high  and  almighty,  when  they  get  their  heads 

together  that  the  little  victory,  69  to  bO,  would  be      '■ 

i 

short-lived,  but  really  and  truly  Mr.  President,  this  is   ! 

.    .  I 

not  a  democratic  convention,   Tnis  convention  is  run, 

Wliether  I  win  it  or  whether  I  lose  it  is  not  going  to 

shorten  my  life  but  I  want  to  say  this  to  everyone  of  you 

here.   You  have  got  tiie  courage  to  spend  $30,000  on  a 

superior  court  judge  in  a  little  county.   One  of  my 

opponents  may  sometime  hope  to  be  one  of  those  judges. 

If  you  are  going  to  go  ahead  and  give  each 
county  a  superior  court  judge,  this  is  a  convention 
basically  for  the  judges  and  we  are  going  to  find  this 
out,  why  in  tlie  heavens  name  can't  we  give  the  people  a 
right  to  be  judged  on  by  a  judge  that  knows  them  well, 
rather  than  a  circuit  court  rider,  something  that  we 
gave  up  in  the  1880's,  and  tJiat  is  exactly  what  you  are 
going  to  try  here  and  now  to  establish. 

There  is  no  court  in  the  state  of  Maryland 
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more  important  tlian  a  people's  court.   Maybe  to  you 
lawyers,  they  get  fat  out  of  court  cases,  and  I  am  a 
lawyer  and  I  don't  handle  this  kind  of  work,  but  to  the 
people  that  know  what  justice  is,  it  is  by  the  local  court 
with  the  little  judges. 

You  want  to  go  ahead  and  make  them  ride  over 
IIU  miles.   As  far  as  I  am  concerned  you  can  do  it,  Mr. 
President,  but  if  you  are  interested,  Mr,  President,  in 
passing  this  Constitution,  and  now  I  am  talking  about 
a  little  politics,  which  as  you  know  a  little  bit  about, 
you  are  going  to  find  out,  if  you  eliminate  each  county 
from  having  a  magistrate's  court  or  a  people's  court  or 
under  your  new  phraseology  a  district  court,  you  are 
going  to  throw  that  out  the  window  and  it  will  be  one 
more  reason  Mr.  President,  wny  this  convention  will  not 
pass  it.   Maybe  we  shouldn't  take  that  into  consideration. 

Till-:  CHAIRMAN:   You  have  one-half  minute. 
Delegate  Malkus . 

DELHGATH  MALKUS:   That  will  De  enough.   I  am    ! 

I 
going  to  live  with  tiie  people  as  long  as  I  live  in  politic^ 

and  I  am  a  politician.   You  may  consider  yourseJvcs 
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statesmen,  but  wlien  you  take  away  from  us  the  ri^ht  to 
have  a  local  juuge  on  the  most  important  subject  matter, 
tliat  a  husband  and  wife  cannot  get  along  together,  and 
put  it  somewhere  in  Wicomico  County,  let  tiiem  come  over 
there  two  or  three  days  a  week  and  decide  on  our  subject 
matters;  this  is  not  going  to  cost  a  lot  of  money,  Mr. 
President,  and  whatever  you  want,  and  1  am  saying  this, 
and  I  want  the  records  to  show,  if  it  is  important  enough 
to  have  a  superior  court  judge  in  every  county  it  is  also 
important  enough  to  have  a  people's  court  judge  in 
every  county.     That  is  wnat  the  District  court  is. 

THE  CHAIRMAN:   Any  delegate  desire  to  speak 
in  favor  of  the  motion  to  reconsider?    Delegate  Case. 

DHLEGATH  CASH:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  convention,  I  was  not  going  to  speak  to 
tliis  because  I  liad  spoken  before,  and  I  am  trying  to 
impose  upon  myself  the  rule  limiting  debate  on  each 
issue  to  one  time,  but  when  Delegate  Malkus  says  tiiat  I 
must  vote  for  his  amendment  because  if  1  don't  this 
Constitution  may  go  down  tlie  drain,  that  annoys  me. 

DELEGATL  MALKUS:   Will  the  gentleman  yield? 
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DliLHGATl:  CASE:   When  he  says  that  this  is 
another  thing  that  may  weigh  the  scales-- 

THIi  CHAIRMAN:   Delegate  Case,  Delegate  Malkus 
asks  if  you  will  yield  to  a  question. 

DELHGATL  CASE:   No,  sir. 

THE  CHAIRMAN:   Proceed,  Delegate  Case. 

DELEGATE  CASE:   When  he  says  that  ttiis  is  one 
thing  which  will  weigli  the  scales  against  the  passage 
of  the  document,  I  think  we  should  re-examine  our  col- 
lective consciences. 

I  liavc  no  ability  to  appeal  to  emotions  like 
Senator  Malkus,  but  from  time  to  time  I  can  marshal  1  the 
facts,  and  it  is  tlie  facts  I  wish  each  of  you  would 
consider  when  you  think  aDout  your  vote  on  tiie  motion 
to  reconsider. 

Tlie  facts  are  these:  First,  there  has  been 
an  apparent  analogy  drawn  between  the  superior 
courts  and  these  courts,  the  district  courts,  and  it  is 
said  that  because  we  are  going  to  have  a  superior  court 
in  eacii  county  we  sJiould  liave  a  district  court  in  each 
county. 
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Let  mc  say  first  that  a  superior  court  in 
each  county  came  about-,  not  because  of  tlie  need  of  tue 
judiciary,  but  for  other  reasons,  and  was  continued  in 
the  present  document  because  that  is  tiie  system  we  now 
have.   We  don't  have  a  district  court  system,  and         j 
therefore  the  committee  started  out  afresii  attempting  to 
bring  to  tliis  state  the  best  possible  system  that  it 

could  have.  i 

I 
I  can  say  to  you  from  personal  experience  that  j 

I 
tliere  are  courts  in  this  state  under  the  one  judge  to 

one  county  rule  whicli  are  not  working  full  time.   This 

is  just  as  true  as  it  can  be,  and  therefore  the  analogy    ! 

f ai Is , 

Secondly,  it  is  suggested  tliat  justice  will     j 

not  be  brougiit  to  the  people,  and  Delegate  Grant  quite     I 

I 
properly  made  an  analogy  of  a  person  having  to  go  yu      | 

miles  back  to  Cumberland  for  trial.  l 

I 
Tllli  CHAIRMAN:   You  nave  one-half  minute,  Uele-  j 

I 

gate  Case.  | 

UHLLGATL  CASH:   But  tliis  person  was  not  a 
resident  of  Garrett  County,  but  one  travelling  tnrougti. 
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Justice  will  be  brought  to  the  people  when  these  judges 
go  to  them,  and  bring  them  justice,  and  now  one  final 
thouglit .   What  we  are  trying  to  do  here  is  to  make 
a  court  of  dignity,  one  that  we  can  all  be  proud  of,  one 
tnat  we  can  all  look  up  to.   This  is  the  need  in  the 
lower  courts,  the  courts  of  limited  jurisdiction. 

The  Malkus  amendment  I  submit  will  place 
tiiem  once  again  on  tiie  same  basis  as  the  justice  of  the 
peace.   We  will  fail  in  our  mission. 

I  ask  that  the  vote  to  reconsider  be  adopted. 

Tilli  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  opposition  to  the  vote  to  reconsider  this? 
Delegate  Key? 

UELtCATI:  KEY:   Again,  Mr.  Chairman,  I  don't 
really  know.   I  want  to  ask  Delegate  Malkus  a  question. 

Till:  CHAIRMAN:   Let  me  see  if  someone  desires  ■ 
well,  lie  is  in  opposition.    Delegate  Malkus,  do  you 
yield  to  a  question? 

DELKGATIi  MALKUS:   Very  happily,  Mr.  President 

TllL  CHAIRMAN:   Delegate  Key. 

DELEGATE  KEY:   Delegate  Malkus,  you  nave 
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caused  me  some  concern  with  your  statements.   We  are 

I 

here  supposedly  setting  up  a  state  system  of  courts, 
which  means  that  judges  will  rotate,  or  be  used  in  areas 

according  to  case  load.  i 

I 

Now  you  are  telling  me  that  a  judge  in         ! 

i, 

Wicomico  County  cannot  give  a  fair  judgment  to  a  wife-     | 

i 
liusband  beating  in  Dorchester,  when  it  is  my  understanding! 

I 

that  a  judge  from  Dorchester  can  come  to  Baltimore  City    | 

i 
and  give  an  adequate,  just  judgment  to  a  murder  or  a      i 

rape  case.  Is  that  wliat  you  are  telling  me?  I 


3 


(.■,:■!  itr/u.ri,- 


THE   JACK    SALOMON    REPOIITING   SERVICE 

100   Kquitahlr  lliiililiix 

Biilliraor^.  MaryliiiH  21202 


'■3-)-C760 


39U1 


1 
2 

3 

4 

5 
6 
7 
8 

10   11 

ii 

12  !l 

II 

13  II 

I 
II 

14  || 

'i 

15 

ii 

i! 

16  li 

ll 

17  I 

18  I 

i 

19  I 

i 

20  ;| 
31    ! 


THE  CHAIRMAN:    Delegate  Malkus. 

DELEGATE  MALKUS:   Let  me  say  this  to  you: 
I  was  saying  that  if  it  is  important  enougli  to  liave  a 
superior  court  judge,  which  is  the  court  higher  than  the 
Almighty  who  come  in  very  little  contact  with  the  people, 
if  it  is  important  enough  to  have  such  a  judge  in  every 
county,  it  is  important  enough  to  have  a  judge  in  every 
county  tliat  becomes  involved  with  a  real  personal  subject 
matter  of  each  and  every  person  in  tliat  court, 

THE  CHAIRMAN:   Do  you  have  a  further  question, 
Delegate  Key? 

DELEGATE  KEY:   Yes. 

Mr.  Chairman,  I  would  like  to  ask  Delegate 
Mudd  a  question,  please, 

THE  CHAIRMAN:  Delegate  Mudd,  do  you  yield  to 
a  question? 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  Key. 

DELEGATE  KEY:   Delegate  Mudd,  does  this  recom- 
mendation as  your  committee  lias  outlined  it,  does  it 
leave  to  tlie  legislature  or  tiie  appeals  judge,  for  that 
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matter,    tlie    opportunity    to    assign    tlie    superior    court 
judge    that    is    resident    in    tlie    county    to    try    district    court 
cases,    perliaps? 

TllL    CHAIRMAN:      Delegate   Mudd. 

1)1- Li: GATE    MUDD:       Yes. 

DKLHGATH  KHY:   Tliank  you. 

TIIL  ClIAIl^MAN:  Docs  any  otlier  delegate  desire 
to  speak  in  favor  of  the  motion  to  reconsider? 

Delegate  Marion, 

DliLl-GATi;  MARION:  Mr.  Chairman,  I  don't  tliink 
I  can  appeal  to  tlie  emotion  of  this  body.  I  hope  I  might 
appeal  to  your  reason. 

I  support  the  motion  to  reconsider  and  iiope 
that  when  it  is  reconsidered  that  we  will  vote  down  Amend- 
ment 18. 

There  is  notiiing  in  section  5.10,  as  reported  bjf 
the   (Committee  on  the  Judicial  Branch,  wiiich  would  pre- 
vent the  legislature  from  establishing  a  district  contiguous 
witii  the  county,  t)ierel)y  requiring,  if  the  legislature  saw 
fit,  that  there  be  a  district  court  judge  resident  in  each 
county;  but  all  of  the  evidence  we  hoard  from  tJiose  people 
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most  familiar  with  the  problems  of  caseload  and  for  the 
best  court  administration  told  us,  not  just  the  study  of    i 
the  Maryland  State  Bar  Association,  but  the  study  of  the 
director  of  the  Institute  for  Judicial  Administration; 
Mr., Fred  Inverness,  Director  of  the  Administrative  Office 
of  the  Courts,  indicated  that  there  was  not  now  a  need  for 
a  district  court  judge  in  each  county. 

To  mandate  that  into  tlie   Constitution  would 
be  unwise  when  the  legislature,  if  they  so  desired,  could 
provide  it  next  year,  five  years  from  now,  or  at  any  time 
thereafter. 

THE  CHAIRMAN:   Delegate  Adkins. 

DELEGATE  ADKINS:   Mr.  Chairman  and  ladies 
and  gentlemen  of  the  Convention: 

I  rise  with  considerable  reluctance  in  tliis 
matter,  because  I  have  wrestled  with  it  in  my  own  mind  sinc<; 
the  report  of  the  Case  Commission  of  the  Bar  Association 
was  first  given  at  Atlantic  City  at  the  Convention. 

I  am  just  as  concerned  about  efficiency  in  the  admini 
stration  of  justice  as  any  member  of  the  majority.   I  am 
just  as  concerned  with  keeping  tlie  expenses  of  the 
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government  at  tlie  barest  possible  minimum  in  order  to  do 
an  effective  job,  as  any  member  of  this  Assembly.  Hut  I 
have  a  more  overriding  interest,  and  that  is  to  see  tliat 
justice  is  properly  served  to  the  people  of  this  State, 
and  I  suggest  to  this  Convention  that  justice  is  not  a 
matter  of  statistics.   It  is  not  a  matter  of  caseload.   It 
is  not  a  matter  of  whether  or  not  a  judge  is  busy  full  time 
or  part  time. 

I  concede  that  all  of  these  matters  are  signifi- 
cant. 

The  most  important  single  question  here  is  what 
type  of  courts  can  we  device  in  which  the  people  will  liave 
tlie  greatest  confidence. 

Law  can  only  be  administered  by  a  court 
system  in  which  tlie  people  have  confidence.   The  lowest 
system  of  the  lowest  court  in  this  four-tier  system  is 
the  court  which  has  tlie  most  direct  influence,  the  most 
direct  image  making  power  to  the  people  of  our   State,  and 
it  is  for  that  reason,  and  for  that  reason  alone  tliat  I 
feel  it  is  absolutely  critical.   I  finally  come  to  tills 
conclusion,  reluctantly,  I  might  say,  that  we  should  have 
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in  eacli  of  our  counties  a  judge  who  is  a  resident  of  that 
county,  not  necessarily  because  lie  knows  the  mores  of 
the  community  any  better,  as  Mr.  Smith  has  suggested,  but 
simply  because  he  will,  by  virtue  of  being  a  neighbor, 
instill  in  the  people  of  that  county  a  sense  of  fairness 
and  dignity  of  the  court  system. 

It  is  important  that  the  people  feel  that  they 
are  being  judged  by  their  peers.   That  is  a  long,  old, 
established  Anglo-Saxon  rule.   It  is,  I  suggest,  a  matter 
of  considerable  importance  that  a  judge  be  so  viewed 
in  the  county  wliere  he  is  attempting  to  administer  justice. 

Despite  the  statistics,  I  ask  you  to  defeat  the 
motion  to  reconsider. 

Tllli  CHAIRMAN:   Delegate  Byrnes. 

DELEGATE  BYRNES:   Mr.  Chairman,  I  would  like 
to  direct  a  question  if  I  could  to  Chairman  Mudd,  if  he 
would  yield. 

THE  CHAIRMAN:   Let  me  first  inquire, 
for  what  purpose  does  Delegate  Frederick  rise? 

DELEGATE  FREDERICK:   If  possible,  I  would  like 
to  ask  a  question  of  the  sponsor  of  the  motion  to  recon- 
sider.   
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Till:  CHAIRMAN:   Delegate  Mudd  do  you  yield  to 
a  question  from  Delegate  Byrnes? 

DliLHGATE  MUUD:   Yes.  Mr.  Chairman. 

Tllli  CHAIRMAN:  Delegate  Hyrnes. 

DLLEGATIi  UYRNES:   Did  the  Committee  con- 
template tlie  possibility  that  we  would  decide,  tlie 
Committee  of  the  Whole,  tJiat  a  judge  would  be  paid,  say, 
$30,000  for  doing  very  definitely  part  time  work  during 
the  week  and  would  be  paid  tlie  same  amount  as  a  judge 
working  full  time  and  perliaps  overtime  in  the  urban  areas 
would  be  paid,  the  same  amount  of  money?   Did  you  have 
a  uniform  salary  scale  in  mind,  or  did  you  consider  the 
possibility  of  adjusting  for  less  work  performed? 

TIIH  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:  Our  committee  assumed  that 
every  judge  appointed  in  tlie  four-tier  system  would  be  a 
full  time  lawyer- judge ,  a  legal  judge,  witli  no  part  time 
judges.  We  did  not  consider  in  any  detail  tlie  matter  of 
salaries,  except  that  we  felt  it  would  be  uniform  through- 
out each  tier.  Tliere  was  no  suggestion  in  our  committee 
that  I  recall  that  a  district  court  judge  would  necessarily 
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receive  $3U,0U0,  or  that  a  superior  court  judge  would  re- 
ceive that  much.   All  that  we  sought  to  accomplish,  Delegate 

i 
Byrnes,  was  full-time  judges  at  all  four  levels,  but  prob-  j 

ably  anticipating  some  adjustment  of  the  salary  scale 
within  the  distinction  between  the  judges  in  the  different 
tiers,  and  $30,000  ds  a  salary  for  a  district  judge  was 
never  mentioned. 

THE  CHAIRMAN:   Delegate  Byrnes. 

DELEGATE  BYRNES:   Would  you  say  that  if  tliis 
amendment  were  adopted  that  your  intent  to  establisli  full 
time  judges  at  all  four  levels  would  be  defeated? 

DELEGATE  MUDD:   We  left  it  to  the  expression 
of  the  legislature,  because  we  thought  that  the  need  miglit 
change  from  time  to  time,  especially  in  view  of  the 
rather  surprising  population  projection,  that  in  western 
Maryland  and  on  the   Eastern  Shore  some  of  the  projections 
were  a  continuing  reduction  of  population,  rather  than  an 
increase  in  population. 

Therefore,  to  mandate  in  tlie   Constitution  the 
requirement  that  tliere  be  a  resident  district  judge  in  ever^ 
county  could  really  create  over  the  long  run  less  efficient 
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use  of  manpower  than  the  legislature  might  in  its  wisdom 
provide  for  by  changing  district  lines  from  time  to  time. 

THE  CHAIRMAN:   Delegate  Byrnes. 

DELHGATE  BYRNES:   May  I  speak  in  favor  of  the 
motion  at  this  point? 

THE  CHAIRMAN:   You  may. 

DELEGATE  BYRNES:   I  would  just  like  to  point  ou^ 
to  tlie  body  if  I  could  that  I  think  we  are  potentially 
talking  about  many  hundreds  of  thousands  of  dollars.   It 
was  pointed  out  earlier  that  there  are  some  13  counties  who 
do  not  liave  sufficient  business  to  warrant  full  time  judi- 
cial activity. 

Now,  I  think  that  this  Conventionwas  not  called 
to  make  judgments  of  this  kind.   If  we  are  going  to 
spend  this  sum  of  money  I  tliink  we  are  in  the  wrong  business 
and  we  should  call  ourselves  the  General  Assembly. 

Delegate  Malkus  has  made  the  point  on  many  occa- 
sions tliat  we  are  talking  about  expense,  and  Delegate  Marion 
has  made  the  point  that  the  language  as  it  now  reads  in  5.10 
makes  it  clear  tliat  the  General  Assembly  can  make  the  judg 
ment,  that  there  should  be  a  resident  district  judge  in  each 
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county,  but  I  think  if  we  make  the  judgnent  here  we  are  not 
only  making  that  judgment,  but  we  are  also  making  the  judg- 
ment that  the  taxpayers  are  going  to  be  paying  maybe  an 
additional  couple  of  hundreds  of  thousands  of  dollars,  and 
I  don't  think  it  is  our  prerogative  to  do  so. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Malkus  rise? 

DELEGATE  MALKUS:   The  gentleman  has  some  time 
left.   Does  he  yield? 

DELEGATE  BYRNES:   Certainly. 

DELEGATE  MALKUS:   Did  I  understand  you  to  say 
there  were  13  counties  here  that  would  probably  not  be  en- 
titled to  have  a  resident  district  court  judge? 

THE  CHAIRMAN:    Delegate  Byrnes. 

DELEGATE  BYRNES:   I  was  recalling,  perhaps 
erroneously,  the  comments  made  by  the  committee  chairman 
to  the  effect  that  there  was  not  sufficient  business  in  so 
many  counties  to  justify  full  time  judicial  activity. 
Maybe  13  is  an  erroneous  figure. 

THE  CHAIRMAN:   Delegate  Malkus. 

DELEGATE  MALKUS:   Will  you  then  give  me  the 
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names  of  those  counties  that  you  are  talking  about? 

THE  CHAIRMAN-:   Delegate  Byrnes. 

DELEGATE  BYRNES:   I  rould  imagine  what  they  wer^, 
but  I  would  like  to  refer,  rather  defer  to  the  chairman 
of  our  committee. 

THE  CHAIRMAN:   Delegate  Mudd,  can  you  furnish 
the  information  requested  by   Delegate  Malkus? 

DELEGATE  MUDD:  Mr.  Chairman,  I  do  not  recall 
using  the  figure  13.   My  information  was  obtained  from  the 
Case  Report,  and  I  do  not  know  whether  that  chart  is  im- 
mediately available;  but  it  was  our  conclusion  from  the 
facts  and  figures  therein  contained  as  to  caseload,  on  page 
15,  that  there  were  many  counties,  particularly  on  the 
Shore,  and  Garrett  County,  wliere  the  annual  caseload  would 
not  appear  to  justify  the  time  of  a  full  time  judge. 

THE  CHAIRMAN:   Delegate  Clagett,  will  you 
yield  to  a  question  from  Delegate  Frederick? 

DELEGATE  CLAGETT:  Yes,  sir. 

THE  CHAIRMAN:   Delegate  Frederick. 

DELEGATE  FREDERICK:   Delegate  Clagett,  if  you 
will  answer  a  question  for  a  confused  delegate: 
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We  spent  many  minutes  listening  to  arguments,  pro  and  con, 
about  Amendment  No,  13,"  and  my  question  is  simply  this: 
Do  you  have  any  additional  evidence  in  support  of  the 
opposition  to  Amendment  18;  or,  second,  are  we  just  asking 
for  another  crack  to  knock  it  down? 

THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:  I  would  like  to  answer  this 
in  this  manner:   That  reference  to  section  5.29 
clearly  indicates  that  where  a  resident  judge  is  needed 
in  any  county,  the  court,  by  rule,  the  Court  of  Appeals  by 
rule  can  always  assign  to  sit  temporarily  in  any  court 
a  judge,  whether  he  be  a  superior  court  judge  or  another 
district  court  judge. 

I  believe  that  that  is  an  additional  matter 
that  is  completely  relevant  here,  and  may  have  been  over- 
looked, and  therefore  would  be,  I  would  say,  something  new. 

THE  CHAIRMAN:   Delegate  Frederick. 

DELEGATE  FREDERICK:   Would  the  delegate  answer 
me  just  one  more  question?   Did  you  know  of  section 
5.29  during  the  recent  debate? 

THE  CHAIRMAN:   Delegate  Clagett. 
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DELEGATIi  CLAGHTT:   Yes, sir,  I  did;  but  I  am 
afraid  thatsome  of  the  other  delegates  who  voted  in  favor  of 
Delegate  Malkus '  motion  may  not  have. 

THE  CHAIRMAN:   Delegate  Frederick. 

DELEGATE  FREDERICK:   You  feel  then  that  it  was 
omitted  and  nobody  brought  this  problem  before  the  body? 

THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   Yes,  sir,  I  do  feel  that  it  is 
quite  important  and  relevant  to  this  question,  particularly 
in  the  light  of  the  point  raised  by  Delegate  Adkins,  where 
the  effort  is  to  raise  the  status  of  the  judiciary  and  to 
make  justice  available  in  every  county. 

I  say  here  that  with  a  superior  court  judge 
resident  in  that  county,  who  may  be  assigned  to  the  district, 
court  responsibilities,  if  there  is  need  for  them,  that 
answers  that  question, 

THE  CHAIRMAN:   Delegate  Frederick. 

DELEGATE  FREDERICK:   Except  just  one  thing. 
Delegate  Clagett. 

THE  CHAIRMAN:    Are  you  asking  a  question? 

DELEGATE  FREDERICK:   Yes. 
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entangled, 
shot. 


THE  CHAIRMAN:    Are  you  debating? 

DhLHGATE  FREDERICK:   Far  be  it  from  me  to  get 

I  feel  like  a  lay  man  in  a  jungle  with  a  sling 


Your  reference  very  clearly  brings  about,  the 
only  thing  that  is  also  confusing  me,  that  Delegate  Adkins 
spoke  after  you  reconsidered,  not  before;  so  again 
I  am  confused.   You  bring  reference  to  Delegate  Adkins' 
speech,  but  that  was  after  you  made  the  amendment  to  re- 
consider, not  before. 

THE  CHAIRMAN:   What  is  the  question.  Delegate 
Frederick? 

DELEGATE  FREDERICK:   I  am  confused.   I  would 
like  to  ask  him. 

THE  CHAIRMAN:   Delegate  Clagett,  you  liavc  slightly 
less  than  30  seconds   to  end  the  confusion. 

DELEGATE  CLAGETT:   I  will  have  to  stand  on  the 
fact  that  I  hope  that  your  confusion  with  more  consideration 
will  clear,  and  you  will  vote  in  the  right  direction. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Fox  rise? 
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DELEGATE  FOX:   I  would  like  to  ask  Delegate 
Mudd  a  question,  if  I  may. 

THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to 
a  question? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Fox. 

DELEGATE  FOX:   Delegate  Mudd,  if  there  were  a 
resident  county,  or  a  district  judge  resident  in  every 
county,  and  if  there  were  not  sufficient  judicial  business 
to  occupy  him  in  the  county,  could  he  not  then  be  assigned  tjo 
other  places  in  the   State  where  it  would  be  necessary  to 
have  additional  district  judges? 

THE  CHAIRMAN:    Delegate  Mudd. 

DELEGATE  MUDD:   Yes,  that  is  entirely  possible 
under  the  assignment  powers  provided  for  in  section  5.29, 
as  I  recollect. 

THE  CliAIRMAN:   Delegate  Fox. 

DELEGATE  FOX:  So  tliere  would  not  be  any  reason 
to  assume  that  these  judges  would  be  part-time,  then,  would 
tliere? 

THE  CHAIRMAN:   Delegate  Mudd. 
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DELEGATE  MUDD:  No,  there  is  no  contemplation 
in  our  recommendationthat  there  will  be  any  part  time 
judge  at  tlie  superior  level  or  at  the  district  level,  but 
that  those  judges  at  either  level  who  may  not  be  entirely 
occupied  with  the  business  in  the  county  where  he  may  resid^ 
may  be  assignable  to  a  jurisdiction  where  the  caseload  is 
greater. 

THE  CHAIRMAN:   Delegate  Fox. 

DELEGATE  FOX:   And  therefore  he  would  not  be 
part  time? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   If  you  mean  part  time  in  occu- 
pation, no.   A  judge  could  be  a  part  time  judge  in  one 
political  subdivision  and  part  time  in  another, 

THE  CHAIRMAN:   Delegate  Sybert. 

DELEGATE  SYBERT:   Mr.  Chairman,  I  rise  in 
opposition  to  the  motion  to  reconsider. 

I  think  it  may  be  significant,  but  those  who 
spoke  in  favor  of  the  motion  to  reconsider  are  from  Balti- 
more City,  or  the  large  metropolitan  counties.   Most  dele- 
gates do  not  know,  since  they  do  not  live  in  the  small 
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county,  the  difficulties,  the  inconvenience  of  obtaining 
justice,   A  lawyer  or  litigant  must  go  10,  2U,  70  miles 
and  plus  that  in  a  round  trip,  in  order  to  see  a  district 
court  judge. 

I  submit  that  justice  and  even  law  enforcement 
will  in  some  cases  be  delayed  if  we  don't  have  a  district 
court  judge  residing  and  holding  court  in  each  district. 

I  subscribe  entirely  to  everything  that   Delegate 
Adkins  said  in  his  well  reasoned  and  very  persuasive  address 

I  think  the  question  boils  down  to  one  of  avail 
ablity,  and  ready  justice.   As  far  as  cost  is  concerned, 
I  can't  see  how  it  will  cost  much  if  any  more  to  have 
a  district  court  judge  residing  in  the  county,  along  with 
the  commissioner,  and  the  necessary  clerks  over  and 
above  --  perhaps  it  will  cost  more  than  the  present  system 
wliere  you  have  one  or  more  magistrates  or  peoples  courts 
and  the  clerks  and  such  other  people  as  they  have  at 
present, 

I  submit,  Mr.  President,  that  we  have  already 
spent  40  minutes  on  this  motion  to  reconsider.  I  suggest 
that  the  delegates  by  an  even  more  resounding  vote  tlian 
they  have  on  Amendment  18  turn  back  this 
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amendment  to  reconsider  the  question. 

THE  CHAIRMAN:   Does  any  other  delegate 
desire  to  speak  in  favor  of  the  motion  to  reconsider? 

Delegate  Ulrich. 

DELEGATE  ULRICH:   Mr.  Chairman,  J   have  a 
question  of  Mr,  Mudd. 

THE  CHAIRMAN:    Delegate  Mudd,  do  you  yield 
to  a  question? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Ulrich. 

DELEGATE  ULRICH:   Delegate  Mudd,  would  it  not 
be  true  tliat  the  district  judges  will  be  sent  to  another 
district  to  hear  cases  when  they  are  not  busy  in  their  own 
court,  and  by  doing  so,  would  not  they  be  trying  cases  for 
people  that  they  didn't  know,  either?   It  seems  to  be  the 
consensus  of  some  delegates  that  they  want  to  have  a  judge 
that  knows  their  people,  but  would  not  they  be  transfer- 
able, anyway? 

THE  CilAIRMAN:    Delegate  Mudd. 

DELEGATE  MUDD:    You  are  entirely  correct, 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
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to  speak  in  favor  of  the  amendment? 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President  -- 

THE  CHAIRMAN:   I  should  have  said  in  favor  of 
the  motion  to  reconsider. 

DELEGATE  WEIDEMEYER:   I  am  opposed  to  the  motioi^ 
to  reconsider. 

THE  CHAIRMAN:   Does  anyone  desire  to  speak  in 
favor  of  the  motion  to  reconsider? 

Delegate  Bushong, 

DELEGATE  BUSHONG:  I  hate  to  take  exception 
with  my  good  friend  Senator  Malkus,  but  it  seems  to  me 
that  this  Convention,  having  given  every  county  in  the 
State  a  superior  court  judge,  and  knowing  something  about 
the  caseload  in  some  of  these  small  counties,  and  now  in 
return  to  give  them  a  district  judge,  seems  to  me  that  we  are 
just  going  too  far  with  judges,  and  the  thing  is  getting  oui 
of  hand. 

If  tliese  judges  are  needed,  they  can  get  them; 
but  if  they  are  not  needed,  why  have  them? 

I  believe  tliat  the  district  court  judge  can  go 
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into  Garrett  County  twice  a  week  and  any  of  these  other 

small  counties,  and  do  a  good  job  for  tlien;  but  on  the 

other  hand,  to  have  him  sitting  in  Garrett  County  every 

day  in  the  week  is  somewliat  ridiculous  to  me,  and  I  think 

that  this  Convention  treated  the  small  counties  well  vhen 

they  gave  them  a  superior  court  judge,  and  for  that  reason  , 

I 
I  am  going  to  vote  for  the  reconsideration  of  this  amendment 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  opposition? 

Delegate  Bennett, 

DELEGATE  BENNETT:   A  parliamentary  inquiry: 
I  take  it  tliat  a  motion  that  the  Committee  of  the  Wiiole 
rise  now  is  in  order.   If  I  should  make  that  motion  and  it 
should  pass,  would  this  motion  to  reconsider  be  pending 
business  when  the   Committee  on  the   Whole  reconvenes? 

THE  CHAIRMAN:   The  Chair  thinks  so. 

DELEGATE  BENNETT:   Mr.  Chairman,  I  move  that 
the  committee  now  rise. 

THE  CHAIRMAN:   May  I  suggest  --  I  will  put  the 
motion  --  may  I  suggest  to  the  delegate  that  we  liave 
present  nearly  all  of  the  Convention  at  this  time,  and  iiave 
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spent  some  4U  or  45  minutes  in  debating  this  issue.   Is 
the  motion  to  rise  seconded? 

(Whereupon,  the  motion  was  seconded.) 

THl:  CHAIRMAN:  The  CJiair  calls  on  Delegate 
Powers  for  any  comment  as  Chairman  of  the  Committee  on 
Calendar  and  Agenda, 

DELEGATE  POWERS:  Mr.  Chairman,  it  would  appear 
tliat  in  a  very  few  more  minutes  the  entire  matter 
would  be  disposed  of,   and  it  would  be  desirable  to  main- 
tain the  continuity.   I  am  opposed  to  the  motion, 

THE  CHAIRMAN:   For  what  reason  does  Delegate 
Murray  rise? 

DELEGATE  MURRAY:   To  speak  in  opposition  to  the 
motion, 

THE  CHAIRMAN:    The  motion  to  rise? 

DELEGATE  MURRAY:   No,  sir. 

THE  CHAIRMAN:   The  motion  to  rise  has  prece- 
dence . 

Are  you  ready  for  the  question?   The  question 
arises  on  the  motion  tliat  the  Committee  of  the  Whole  rise, 
A  vote  Aye  is  a  vote  in  favor  of  the  motion  to  rise.   A 


-IL. 


(.ottrf  Hcporten: 


THE   JACK    SALOMON    REPORTING   SERVICE 

too  Kquilabic  liiiildiiiK 

H.iltimore.  Maryl.ind  21202 


!>30-67GO 


3921 


1 
2 

3 

i 

4  I 

5  I 

6  i| 

'  \ 

8  ii 


9  II 


10  1 

11  I 

12  i 

13  I 

14  j 

I 

16  j 

I 

17  j 
18 
19 
20 
21 


vote  No  is  a  vote  against.   Cast  your  votes. 

Has  every  delegate  voted:   Does  any  delegate 
desire  to  change  his  vote? 

For  what  purpose  does  Delegate  Weidemeyer  rise? 

DELEGATE  WEIDEMEYER:   To  speak  in  opposition 
just  as  soon  as  the  Chair  has  ruled  that  the  motion  to 
rise  has  failed. 


THE  CHAIRMAN:   The  clerk  will  record  the 


vote. 


There  being  18  votes  in  the  affirmative  and 
107  in  the  negative,  the  motion  to  rise  fails. 

The   Chair  recognizes  Delegate  Weidemeyer  to 
speak  in  opposition  to  the  motion  to  reconsider. 

DELEGATE  WEIDEMEYER:   Mr.  President,  Members 
of  the  Convention: 

Sometimes  when  we  arrive  at  conclusions  we  hav^ 
to  take  a  lot  of  statistics  and  work  on  them,  and  I  am  afraid 
that  when  section  5.10  was  drafted,  probably  the  Case      ( 
statistics  came  into  strong  play;  but  I  would  say  that  in   I 
this  instance  for  service  to  the  public  that  tlie  Case 
statistics  present  a  very  poor  case,  and  I  think  that  we 
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have  overlooked  one  salient  factor  in  all  of  t.-is:   taat 
the  district  court  juage  is  r.oz    t.ere  fcr  the  purpose  of  con- 
serving noney  or  placed  just  tc  conserve  r.oney,  but  he  is 
placed  there  tc  serve  tne  people . 

Fcr  exar.rle,  if  tney  should  decide  that  by 
statistics  four  counties  on  the   Eastern  Shore  would  be 
entitled  to  two  district  judges,  it  stands  to  reason  tiiat 
those  two  district  judges  serving  the  fcur  counties  could 
not  be  in  all  four  counties  all  of  the  tire.   A  -ar.  frrr. 
M  ontgorery  County  cr  ialtir.cre  Ccur. ty  cr  .'vr.::e  Ar^i.uei 
or  Prince  Georges,  cr  ever.  Balti-.cre  City,  gci::g  over  to 
OCean  City,  and  he  speeds  ur  in  Wiconico,  anc  ;;e  is  picked  up 
in  Wicorico  County  and  is  charged  with  speeding,  then  he 
feels  ne  is  falsely  cnarged  ana  wants  tc  cefenu  tne  case, 
and  he  says  tc  tne  officer,  "Well,  I  can  cope  back  and 
stand  trial  en  Thursday;  I  can  core  back  tc  .iiccr.icc  County;" 
and  tne  officer  says,  "Well,  you  can  cone  back  on  Thursday, 
but  you  will  have  to  drive  5^  r.iies  r.ore  down  into  Sorerset 
County,  or  over  into  ■.••crcester  County." 

So  that  man,  if  he  wants  tc,  hi  as  to  drive  the 
additional  50  niles,  ana  wiien  the  officer  tells  .-.i-  liiat, 
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it  is  because  we  placed  it  in  the   Constitution  that  each   ' 
county  should  not  have  its  district  judge.  | 

That  man  is  going  to  say  to  the  officer,  confound 
that  Constitution. 

And  I  say  this  --  and  I  don't  want  to  be  rough 
about  the  things  that  Delegate  Malkus  pointed  out,  here  -- 
but  I  would  say  this,  and  time  and  time  again  I  have  no- 
ticed it,  thatsome  of  us  feel  because  we  are  elected  to  a 
Constitutional  Convention  that  we  are  ordained  to  see  all 

of  the  things  and  give  the  people  what  we  think  tliey  ought 

I 
to  have. 

I  think  we  have  got  to  be  close  to  the 
people  and  give  them  what  tliey  need,  and  the  service  they 
need. 

I  have  said  many  times  during  this  Convention 
that  the  only  person  tliat  I  know  who  is  ordained  to  do  some 
thing  for  an  individual  and  make  them  take  it  is  the 
mother  wlio  gives  a  sick  baby  castor  oil. 

Now,  we  cannot  treat  tlie  public  that  way.   We 
have  got  to  give  them  service  in  tliis  thing,  and  1  tliink 
that  if  we  give  a  district  court  judge  who  is  nothing  more 
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than  a  trial  magistrate  --  now  mind  you,  he  is  going  to 
handle  the  same  caues.   You  can  call  him  district  court 
judge,  peoples  court  judge,  and  put  a  robe  on  him,  but 
he  is  going  to  do  and  handle  the  same  cases  that  those  triaJL 
magistrates  handled  before. 

THE  CHAIRMAN:   You  have  one-quarter  minute, 
Delegate  Weidemeyer. 

DELEGATE  V\^EIDEMEYER:   And  when  in  recent  years 
have  we  had  a  county  without  its  trial  magistrate? 

THE  CHAIRMAN:   Does  any  delegate  desire  to 
speak  in  favor  of  the  motion  to  reconsider? 

Delegate  Schneider, 

DELEGATE  SCHNEIDER:   Mr.  Chairman,  I  think  the 
issue  is  being  clouded  here,  and  being  cast  in  an  emo- 
tional state  of  a  question  of  yes  or  no  for  one  district 
court  judge  for  the  county.   That  is  not  the  question  be- 
fore us.   The  question  is  whether  we  should  here  decide 
the  merits  of  the   Case  report  versus  the  delegates  who  say 
there  is  a  need  for  one  district  court  per  county;  and  whetjhe 
we  here  should  decide  whether  Delegate  Grant's  county  is 
so  large  that  a  man  cannot  drive  from  one  end  to  the  other 
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without  being  severely  inconvenienced,  and  wliether  there    ! 

are  not  perhaps  some  counties  elsewhere  in  the  State  where  \ 

I 
the  driving  distance  between  points  in  the  county  is  short. 

The  question  here  is  whether  we  want  to  make  this 
decision  now  or  whether  we  want  to  leave  it  to  the  legis- 
lature.  A  vote  yes,  to  reconsider,  and  a  vote  no  on 
amendment  18,  to  leave  it  to  the  legislature;  whereas  Sena 
tor  Malkus  could  there  present  his  case. 

Perhaps  some  counties  would  get  a  judge.   Per- 
haps Garrett  County  would  get  a  judge  and  perhaps  some 
of  the  other  counties  where  the  distance  is  close  wouldn't 
get  a  judge.   We  wouldn't  mandate  a  district  judge 
per  county  in  the  Constitution,  and  I  would  hope  you  would 
vote  Yes,  and  then  No  on  the  motion  18,  Amendment  18, 

THli  CHAIRMAN:   Delegate  Delia. 

DELEGATE  DELLA:   Mr.  Chairman,  I  believe  the 
motion  to  reconsider  is  before  the  body,  and  I  don't  think 
Amendment  18  is,  and  all  we  are  doing  is  hashing  over 
Amendment  18. 

TIIL  CHAIRMAN:   This  is  correct, but  the  Chair 
rules  that  discussion  of  the  motion  to  reconsider  a  vote 
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by  which  the  amendment  was  passed  would  be  proper  to  dis- 
cuss any  matters  pertaining  to  the  amendment. 

DELEGATE  DELLA:   The  merits  if  Amendment  18? 

THE  CHAIRMAN:   Hopefully  we  wouldn't  have  to 
rediscuss  them. 

Are  you  ready  for  the  question? 

Delegate  Key. 

DELEGATE  KEY:   I  would  like  to  say  a  few  things 
in  favor  of  this  recommendationto  reconsider,  because  I 


n 


think  here  we  need  to  decide  whether  Amendment  18,  whether   I 

i  '" 
we  are  really  for  a  statewide  system  of  courts.  j 

i  "■'■' 

Now,  in  asking  my  questions  I  had  a  very  good  ; 
reason.   As  you  know,  the  counties,  as  they  like  to  tell  usi, 
are  small.  They  are  less  sophisticated,  and  therefore 
they  need  their  own  to  judge  them.   This  is  true.   That  is 
why  we  have  juvenile  laws  now  that  make  a  juvenile  in  a 
county  at  age  lb  and  a  juvenile  in  Baltimore  City  at  -- 
I  am  sorry,  vice-versa,  a  juvenile  in  the  county  is  a 
juvenile  at  the  age  18,  and  in  theCity  he  is  an  adult  at 
age  16. 

This  means  that  crimes  supposedly  in  the  city 
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are  created  by  more  sophisticated  people.   If  you  are  saying 
that  your  county  people  are  less  sophisticated,  and  need 
hometown  people  to  try  them,  then  I  say  that  they  are  not 
sophisticated,  and  need  hometown  people  to  try  them;  then 
I  say  that  they  are  not  sophisticated  enough  to  come  up 
to  Baltimore  City  on  this  statewide  system  and  try  our 
people  who  have  more  sophisticated  crime. 

Now,  you  are  either  for  a  state  system,  gentle 
men  and  ladies,  or  you  are  not;  and  I  want  you  to  tell  me 
by  voting  on  Amendment  18  whether  I  should  be  for  it, 
and  give  up  a  just  court  system  in  Baltimore  City,  or  be 
for  a  state  system  and  depend  on  the  legislature  to  decide 
who  needs  the  judges. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
For  what  purpose  does  Delegate  Storm  rise? 

DELEGATL  STORM:   I  was  just  going  to  ay  one 
sentence  which  would  have  taken  shorter  time  than  tliis 
apology,  but  I  was  just  going  to  say  the  statistics 
do  not  really  cover. 

When  I  was  a  trial  magistrate  I  worked  a  lot 
of  times  and  didn't  put  it  down.   You  are 
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a  family  counsellor;  on  tliis  level  of  court  you  do  a  lot 
of  service  to  people  that  never  get  in  tlie  statistics,  and 
keep  things  out  of  formal  court, 

THE  CHAIRMAN:   That  is  a  mighty  long  sentence. 
Delegate  Storm. 

For  what  purpose  do  you  rise.  Delegate 
Murray? 

DHLEGATE  MURRAY:   Basically  to  speak  against 
the  motion  to  reconsider.   However,  I  find  myself  in  the 
peculiar  position  of  rather  wishing  that  you  would  recon- 
sider it,  in  order  that  you  may  confirm  your  previous  vote, 
I  have  no  desire  to  pass  through  the  door  and  then  lock  it 
against  you.  If  you  want  to  reconsider,  fine;  but  the  way 

this  discussion  has  gone,  the  debate  has  been  made  before   , 

I 

the  reconsideration,  and  if  this  is  going  to  be  the  situatilon 
I  want  to  repeat  my  plea  for  tlie  district  judge,  and  for 
my  part,  I  would  rather  be  without  the  superior  judge  than 
the  district  judge.   I  merely  say  this  to  emphasize  what  I 
feel  is  the  importance  of  the  judge  of  first  jurisdiction, 

THL  CHAIRMAN:   Are  you  ready  for  tlie  question? 

DELEGATE  CLAGETT:   Mr.  Chairman, 


3 
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THE  CHAIRNIAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   Mr.  Chairman,  a  glance 
at  that  board  a  moment  ago  indicated  that  it  was  all  red. 
That  indicates  that  there  is  a  boiling  point  in  this  de- 
liberation.  On  thisquestion,  I  suggest  to  you  that 
careful  consideration  is  what  is  required.   Sometimes  it 
takes  from  the  boiling  pot  burns,  and  that  is  exactly  what 
could  be  the  result  of  this  action.   Carefully  consider 
it,  and  if  it  is  your  considered  vote,  then  cast  it  one 
way  or  the  other, 

THE  CHAIRMAN:  The  question  arises  on  the  motior 
to  reconsicbr  the  vote  by  which  Amendment  18  was  adopted. 
A  vote  Aye  is  a  vote  to  reconsider.  A  vote  No  is  a  vote 
against.  If  the  motion  prevails.  Amendment  18  will  be 
again  before  you.  If  the  motion  fails.  Amendment  18  remains 
adopted. 

A  vote  Aye,  a  vote  to  reconsider;  a  vote  No, 
a  vote  against.   Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

There  being  58  votes  in  tlie  affirmative  and  72 
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votes  in  the  negative,  the  motion  to  reconsider  fails. 

The  Chair  has  no  other  amendments  to  section 
5.11.   Are  there  any  other  amendments? 

The  Chair  has  no  knowledge  of  any  other  amend- 
ments to  section  S.Ol  througli  5.11.  Are  there  such  amend- 
ments? 

The  Chair  hears  none.   We  have  therefore  con- 
cluded consideration  of  the  first  portion  on  the  debate 
schedule  dealing  with  court  structure. 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  the 
Committee  of  the  Whole  risq  and  report. 

(THE  CHAIRMAN:   Is  there  a  second. 

(Whereupon,  the  motion  was  seconded.) 

THE  CHAIRMAN:  All  in  favor,  signify  by  saying 
Aye;  contrary.  No. 

The  Ayes  have  it.   It  is  so  ordered. 

(The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

(Whereupon,  at  12:55  the  Committee  of  the  Whole 
rose,  and  the  Convention  reconvened.) 

THE  PRESIDENT:   The  Convention  will  please  come 
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to  order. 


On  behalf  of  the  Committee  of  the  Whole  the 


Chair  reports  that  it  has  had  under  consideration  Committee 
Recommendation  JB-1;  that  it  has  concluded  consideration 
of  sections  5,01  to  5.11,  still  has  the  recommendation  undef 
consideration,  and  desires  leave  to  sit  again. 

Are  there  any  announcements  necessary  to  be 
made  before  recess? 

(No  response.) 

THE  PRESIDENT:   If  not,  the  Chair  recognizes 
Delegate  Powers. 

DELEGATE  POWERS:   Mr.  President,  I  move  we 
recess  until  2:30, 

THE  PRESIDENT:  All  in  favor,  signify  by  saying 
Aye;  contrary,  No. 

The  Ayes  have  it.   It  is  so  ordered. 

(Whereupon,  at  12:56  p.m.,  the  Convention  was 
recessed,  to  reconvene  at  2:30  p.m.  of  tlie  same  day.) 
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AFTERNOON   SESSI^ON 

November  17,  1967   -   2:30  p.m. 

THE  PRESIDENT:  The  Sergeant  at  Arms  will  clear 
the  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order. 

Roll  call. 

(Whereupon,  a  roll  call  was  taken.) 

THE  PRESIDENT:  Have  all  delegates  answered 
roll  call? 

The  Clerk  will  record  the  roll  call. 

We  will  revert  to  consideration  of  Committee 
reports. 

Committee  of  the  Whole  Report  No,  7.  The  Clerk 
will  read  the  report. 

MR.  QUILLEN:   Report  of  the  Committee  of  the 
Whole  No.  7.   This  report  covers  matters  in  General  Order 
No.  8. 

A  report  on  Committee  Recommendation  LG-1  (Defi- 
nitions, Establishment  of  Counties,  Structure  of 
County  Government,  Change  of  Structure  of  County  Government, 
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Powers  of  Counties,  General  Application  of  Laws,  Existing 
Municipal  Corporations,  New  Municipal  Corporations  and 
Civil  Units  , Additional  Powers  of  Municipal  Corporations, 
Establishment  of  Multi-County  Governmental  Units, 
Financing  of  Intergovernmental  Authorities,  Credit  Limi- 
tations of  Local  Governments,  Intergovernmental  Cooperation 
and  Agreements), 

THE  PRESIDENT: The  report  has  heretofore  been 
referred  to  the  Committee  on  Style,  Drafting  and  Arrange- 
ment. I  call  your  attention  that  attached  to  the  report 
is  a  rewrite  of  the  entire  Committee  Recommendation  LG-1, 
although  the  only  section  amended  was  Section  7,10.  We 
thought  it   best   to  give  you  the  entire  provision. 

Committee  Recommendation  GP-6,  The  Clerk  will 
read  the  recommendation, 

MR,  QUILLEN:   Committee  Recommendation  No,  GP-6  bjy 
the  Committee  on  General  Provisions,  Elroy  G,  Boyer, 
Chairman, 

A  Recommendation  that  the  constitution  include 
an  article  entitled  "Education"  to  read  as  follows: 

Section  1,   The  General  Assembly  shall  provide 
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1  for  a  statewide  system  of  public  education  and  for  other 

2  public  educational  institutions  that  are  desirable  or 

3  necessary  for  the  intellectual  ,  cultural  and  occupational 

4  development  of  the  residents  of  this  state. 

5  Section  2,   The  General  Assembly  shall  provide 

6  by  law  for  equal  educational  opportunities  for  all 

7  residents, 

8  Section  3,   The  school  fund  of  the  State  shall 

9  be  kept  inviolate  and  appropriated  only  to  the  purposes 

10  of  education. 

11  Section  4,   The  General  Assembly  shall  maintain 

12  and  support  a  statewide  system  of  free  public  schools 

13  as  defined  by  law.  There  shall  be  a  state  board  of 

14  education,  composed  of  members  representing  geographic 

15  areas  and  appointed  by  the  governor  in  accordance  with 

15  law.   The  state  board  of  education  shall  formulate  policy 

17  exercise  control  and  direction  over  the  public  school 

18  system  and  shall  perform  such  other  duties  as  may  be 

19  assigned  to  it.   The  board  shall  appoint  a  state  superin- 

20  tendent  of  schools  who  shall  be  its  executive  and  pro 

21  fessional    officer. 
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Section  5,.  Hach  local  school  system  shall  be 
managed  by  a  local  school  board  appointed  by  the  governor 
or  elected  insuch  manner  as  provided  by  law ;. provided  that 
all  local  school  boards  shall  be  permitted  to  retain  their 
present  method  of  selection  but  should  there  be  a  change 
proposed  in  the  method  presently  employed  in  selecting  such 
local  school  board  or  the  existing  fiscal  authority  of 
such  board  as  it  shall  be  constituted  at  the  effective 
date  of  this  article,  such  change  or  changes  shall  be 
first  subjected  to  a  referendum  for  the  approval  of  the 
voters  of  such  system  or  systems  to  be  affected. 

Section  6.   The  state  university  or  universities 
and  the  system  of  state  colleges  shall  be  managed  respec- 
tively by  a  board  of  regents  of  the  state  university  or 
universities  and  a  board  of  trustees  of  the  state  colleges 
appointed  by  the  governor  in  accordance  with  law.   The 
board  of  regents  of  the  state  university  or  universities 
and  the  board  of  trustees  of  the  state  colleges,  respective 
shall  have  general  supervision  of  their  institution  or 
institutions  and  control  and  direction  of  all  expenditures 
of  the  funds  of  their  institution  or  institutions. 


ly. 
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Section  7.   The  public  community  colleges, 
by  whatever  name  they  may  hereafter  be  known,  shall  be 
controlled  by  local  boards  in  accordance  with  law  and 
shall  be  under  the  general  supervision  of  a  state  board. 
The  local  board  of  trustees  shall  have  general  super- 
vision of  the  local  institution  or  institutions  and  the 
control  and  direction  of   all  expenditures  from  the  insti 
tution's  funds. 

Section  8.   There  shall  be  a  state  advisory 
council  of  higher  education,  in  accordance  with  law, 
to  assist  in  the  coordinating  of  programs  of  higher 
education  in  this  state. 

Section  9.   The  General  Assembly  shall  provide 
for  and  maintain  by  law  a  statewide  system  of  public 
libraries . 

THE  PRESIDENT:   Committee  Recommendation  GP-6  is 
referred  to  the  Committee  of  the  Whole. 

I  understand  tlie  recommendation  has  been 
printed  and  distributed.   Accompanying  it  is  Committee 
Memorandum  GP-6,  which  has  not  yet  been  pjrinted,   will 
probably  not  be  printed  today,  but  will  be  available 
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for  you  Monday, 

Minority  Report  i;B-l.(A).The  Clerk  will  read 
the  report. 

MR.  QUILLh.M:    Minority  Report  No.  EB-l(A),  by 
Delegates  Buzzell,  Dorsey,  Finch,  James,  Mason,  Smith, 
Storm,  Sybert  and  Tawes  of  the  Committee  on  the  Executive 
Branch. 

A  MINORITY  REPORT  concerning  Committee  Report 
No.  EB-1  in  which  the  Committee  on  the  Executive  Branch 
voted  11-9  not  to  provide  for  a  Board  of  Public  Works 
in  the  Constitution. 

Governor  Agnew,  in  his  address  to  the  Consti- 
tutional Convention  stated:   "In  my  opinion,  the  Board 
of  Public  Works  should  be  continued  but  reconstituted.  The 
Board  provides  a  forum  for  public  scrutinyand  presents  an 
opportunity  for  the  expression  of  legislative  views 
on  significant  decisions.  I  believe  the  State  Treasurer, 
an  adjunct  of  the  legislative  arm,  should  continue  as  the 
repiesentative  of  the  General  Assembly."  .. 

At  the  present  time  the  Board  of  Public  Works 
has  many  important  responsibilities,  most  of  them  statutory 
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including: 

Supervision  of  the  creation  of  state  debt,  the 
terms  and  conditions  thereof  and  the  advertising  and  sale 
of  bonds ; 

Approval  of  all  contracts  for  expenditures  from 
the  proceeds  of  any  loans  authorized  by  the  General 
Assembly; 

Supervision  of  the  expenditure  of  all  sums 
appropriated  for  the  acquisition  of  land,  building, 
equipment,  new  construction  and  other  capital  expenditures 
except  those  in  connection  with  state  roads  and  bridges; 

Authority  over  all  state  property  or  rights, 
having  the  power  to  transfer  and  dispose  of  state  real 
or  personal  property; 

Authority  to  borrow  upon  the  credit  of  the 
state  and  to  issue  tax  anticipation  notes  within  legally 
specified  limits ; 

Supervision  of  all  lump  sum  appropriations  not 
detailed  by  law; 

Supervision  of  the  administration  of  the  General 
Emergency  Fund,  and  the  establishment  of  the  State 
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Property  Tax  rate. 

At  the  present  time  the  Board  is  composed  of  only 
three  members  --  the  Governor,  the  State  Comptroller, 
and  the  State  Treasurer.  It  meets  formally  each  month 
and  passes  on  three  separate  agenda,  one  submitted  by  its 
Secretary,  one  by  the  Budget  Director,  and  one  by  the 
Director  of  the  Department  of  Public  Improvements. 

We  believe  that  the  Board  exercises  an  immensely 
important  function  in  state  government,  and  that  it 
should  continue  to  be  provided  for  in  our  Constitution, 
At  the  same  time  we  recommend  that  the  size  of  the  Board 
be  increased  to  five  --  adding  two  appointees  of  the 
Governor  (possibly  the  Budget  Director  and  the  Director 
of  the  Department  of  Public  Improvements.) 

We  also  feel  that  the  General  Assembly  should 
specify  the  duties  of  this  Board  so  that  it  is  concerned 
with  matters  of  only  the  most  important  public  consequence, 
permitting  the  Board  to  delegate  minutia  to  appropriate 
departments . 

The  maiority's  only  imnortant  argument  for  the 
abolition  of  this  Board  is  that  since  the  Comptroller  and 


Court  lirporirrs 


THE  JACK   SALOMON    REPORTING  SERVICE 

100  Equitable  DuildioK 

Baltimore,  Maryland  21202 


539-6760 


C«tteg«  P«jk,  I'id. 


■ 
r 

c 

3 


39  40 


1 
2 


3 


4 

5 

6 

7 

6 

9 

10 

11 

12 


.v 


14 
15 
16 
17 
16 
19 
20 
21 


Treasurer  arc  not  responsible  to  the  Governor,  he  cannot 
control  tlic  nctionsof  tlie  Hoard  and  that,  consequently, 
the  Board  may  be  used  as  an  "arena  for  internecine  warfare. 

This  contention  is  in  no  way  supported  by  fact. 
Indeed,  the  Board's  history  over  the  last  45  years  has 
been  one  of  harmony  r-nd  cooperation,  and  no  evidence 
has  been  presented  to  our  Committee  that  the  Comptroller 
and  Treasurer  have  ever  undulv  imn(?dcd  {;ubcrnator  i  a  1 
policy.   Their  presence  on  the  Board  has,  however  provided 
our  state  with  a  vital  system  of  chocks  and  h.ilnnrfs  in 
the  area  of  state  finance  on  a  day  to  day  basis,  and  with 
a  continuity  of  qovornment  within  the  exccutivn  hrnnrh. 
Moreover,  as  truly  independent  elected  officials  their 
membership  on  this  Hoard  in«;ures  that  the  nuli  1  i  r  mav  hf  auM 
of  all  the  facts  inherent  in  any  important  executive 
decision  in  these  sens  i  t  i  vr;  areas.   Wo  I)eliovf!  thnt  riio 
continued  existence  of  the  board  of  Public  Works  with 
these  two  independent  elected  offirials  ns  mombors,  one 
representing  the  legislature,  is  absolutely  necessary 
to  the  preservation  of  the  chock  and  balance  system  and 
for  the  fullest  possible  public  awareness  of  state fi nancial 
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matters.  Were  these  officials  not  to  sit  on  this  Board, 
checks  and  balances  would  be  necessarily  withdrawn  and 
public  meetings  could  and  might  well  be  nothing  more  than 
meetings  to  announce  decisions  already  made  behind  closed 
doors.  In  effect  this  would  be  merely  a  history  lesson, 
the  accuracy  of  which  might  or  might  not  be  determined 
at  a  much  later  date  by  post  audit. 

Moreover,  the  majority  admits  to  recommending 
the  elimination  of  existing  constitutional  checks  within 
the  executive  branch  (even  though  the  Constitution  provides 
for  sucli  checks  within  the  legislative  and  judicial 
branches,  i.e.,  bica  neralism,  the  right  of  appeal,  etc.). 
They  believe  that  legislative  pcst  audit  will  be  a  suffi- 
cient replacement.  In  our  opinion  legislative  post  audit, 
important  though  it  is,  does  not  in  any  way  provide  the 
same  type  of  check.  Legislative  post  audit  operates  after 
the  fact  and  has  no  control  over  or  access  to  the  day-to-da^ 
operations  of  sensitive  state  business. 

We  believe  that  the  Governor  should  be  in 
position  to  exercise  control  over  the  actions  of  the 
Board.   Consequently,  we  recommend  that  he  be  given  the 
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power   to  appoint  two  of  the  members.   Such  a  provision 

would  permit  the  Governor  to  have  a  controlling  vote 

on  the  important  issues  while  enabling  the  Comptroller 

and  Treasurer  publicly  to  analyze  and  present  objection  to  ^ny 

of  the  actions  of  the  majority  which  they  feel  might  be 

against  the  best  interests  of  the  state.   Furthermore, 

their  minority  membership  would  provide  the  Governor 

with  advice  and  counsel  born  of  long  exyjerience  in  state 

government. 

We  feel  that  the  office  of  Governor  should  be 
strengthened  and  streamlined  just  as  we  support  branches. 
These  changes  must  be  made,  however,  with  prudence 
and  care,  making  government  more  efficient  while  continuing 
important  protections  against  unwise,  unfair  or  precipitous 
actions  not  in  the  best  interests  of  our  citizens.   Tie 
Board  of  Public  Works  has  served  our  state  well,  and  it 
has  a  vitally  important  role  to  play  in  the  challenging 
times  ahead. 

The  protections  which  it  affords  our  dtizens 
must  be  guaranteed  in  a  new  Constitution  as  problems 
become  more  complex,  the  cost  of  government  continues 
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to  spiral,  and  the  pace  of  life  grows  more  rapid. 

We,  therefore,  resnnct ful 1 v  urge  the  Convention 
to  retain  the  Board  of  Public  Works  --  increasing  its 
membership  to  five  and  recommendinq  to  the  General  Assembly 
that  its  duties  be  streamlined. 

THE  CHAIRMAN':   Minority  Renort  No.  I:H-1(B) 
will  be  received  and  distributed. 

Minority  Report  EB-lfC).  The  Clerk  will  read 

the  report, 

MR.  QUILLEN:   A  MINORITY  REPORT  concerning 
Committee  Report  No.  EB-1  in  which  the  Committee  on 
the  Executive  Branch  voted  11-9  not  to  provide  for  the 
office  of  an  elected  Treasurer  in  the  Constitution. 

THE  CHAIRMAM:  Minority  Report  No.  EB-l(C)  will 
be  received  and  distributed. 

Minority  Report  EB-l(D).  The  Clerk  will  read 

the  report. 

MR.  QUILLEN:  Minority  Report  No.  EB-l(D),  by 
Delegates  Buzzell,  Dorsey,  Finch,  James,  Mason,  Smith, 
Storm,  Sybert  and  Tawes,  of  the  Committee  on  the  Executive 
Branch. 
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A  MINORITY  REPORT  concerning  Committee  Report 
No.  EB-1  in  which  the  Committee  on  the  Executive  Branch 
voted  11-9  not  to  provide  for  the  office  of  an  elected 
Attorney  General  in  the  Constitution. 

THE  PRESIDENT:  Minority  Report  No.. EH- 1(D)  will 
be  received  and  distributed. 

There  has  also  been  distributed  today 
Memorandum  accompanying  Delegate  Proposal  No.  410  by  Dele- 
gate Finch,  Memorandum  accompanying  Delegate  Proposal  No. 
413  by  Delegate  Finch. 

There  has  also  been  distributed  another  reprint 
from  Volume  2  of  the  publications  of  Constitutional  Conven- 
tion Commission,  This  shows  in  tabular  form  a  comparison 
of  all  the  provisions  of  the  judiciary  article  of  the 
present  Constitution  with  those  of  the  nrevious  consti- 
tutions . 

I  am  not  suggesting  you  read  it.  It  is  here  for 
reference.  It  mav  save  some  time  in  questioning,  if  vou 
have  a  question,  as  to  what  the  previous  constitution  may 
have  provided  in  the  given  area  with  respect  to  the 
judiciary  article;  you  can  see  it  at  a  glance  by  referring 
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to  this  tabulation.  1  would  suggest,  therefore,  that 

a  you  keep  it  in  your  desk  on  the  floor. 

5  I  am  very  happy  to  report  to  you  that  the  report 

'i-  of  the  Committee  on  the  Legislative  Branch  is  in  the 

5  Clerk's  Office,  LB-2,  Report  of  the  Committee  on  Suffrage 

6  and  Elections,  S5H-2  is  in  my  office,  and  this  means  that 

7  every  committee  has  today  or  heretofore  filed  its  principal 

8  report,  its  final  report  on  he  principal  subjects  which 
g  which  they  are  concerned. 

10  As  I  indicated  this  morning,  I  have  asked  the 

11  Committee  on  Suffrage  and  Elections  to  defer  distribution 

12  of  their  report  to  give  them  further  opportunity  to 
l^  polish  some  of  the  language  perhaps  and  maybe  save  time 
3^4  in  amendments. 

15  The  Committee  on  General  Provisions  still  has  und^r 

35  consideration  complete,  but  not  yet  in  polished  form,  their 

j^Y  report  with  respect  to  impeachment,  amendments,  separation 

3^9  of  powers,  and  provision  as  to  the  common  law.  Each  of 

3^9  the  committees  has  under  consideration  a  few  tag  ends 

20  dealing  with  specific  pro^^osals.  I  have  asked  each  committee 

2\  not  to  defer  their  princpal  reports  in  order  to  complete 
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all  of  these  loose  ends. 

I  will  ask  the  Convention  at  the  appropriate 
time,  on  Monday  or  Tuesday,  to  permit  the  filing  of 
these  reports,  which  have  been  delayed  at  my  request. 
The  reports  are  complete,  and  I  think  that  the  Committee 
Chairman,  each  of  the  committees  of  the  Convention,  are 
due  a  very  hearty  vote  of  thanks  for  their  untiring 
efforts  and  considerable  work  at  night  and  considerable 
pressure  from  me  on  the  Committee  Chairmen  and  on 
their  staffs  to  get  all  of  these  reports  in  on  time.   When 
you  see  them,  you  will  realize  that  the  Convention 
delegates,  Chairmen  and  Staff  have  really  been  working 
very,  very  hard  in  the  past  few  weeks. 

I  v>;ant  to  extend  my  personal  thanks  and  I  am 
sure  you  do,  too.   (Applause) 

Occasionally  there  comes  into  the  President's 
office  a  letter  which  I  feel  impelled  to  share  with  you. 
I  received  such  a  letter  this  morning,  I  won't  read 
you  tlie  entire  letter,  but  it  contains  a  few  excerpts 
that  I  think  are  really  too  precious  not  to  pass  on  to  you, 
The  letter  is  from  the  Principal  of  the  Hampton  School, 
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who  was  here  at  the  Convention,  with  a  group  of  her 
students  on  November  16.  She  writes  to  congratulate 
the  Convention  on  the  work  it  is  doing  and  to  express  a 
tremendous  interest  which  she  as  an  educator  and  which  her 
students  had  in  the  v/ork  of  the  Convention  and  of  the 
Committees . 

With  her  letter  she  sent  a  m.emorandum  of  perhaps 
12  or  15  comments  made  by  several  of  the  students,  or 
15  of  the  students,  either  on  their  way  back  to  school 
or  the  follo\\ring  day.  Two  of  them  I  think  you  really  ought 
to  hear.   One  goes  on  at  some  length, but  concludes  with 
these  three  sentences:   "I  was  disappointed  when  we  left 
the  General  Session  because  I  had  expected  to  be  there 
longer.  I  was  surprised  to  find  that  they  had  trouble 
with  the  wording  of  the  Constitution." 

With  this  particular  group,  several  of  the 
delegates  spent  time  over  lunch  hour  talking  to  them  about 
the  Convention,  and  one  of  the  delegates  who  did  this 
was  Delegate  Winslow.   The  comment  of  one  of  the  students 
with  respect  to  that  was  this:   "My  favorite  part  of 
the  trip  was  talking  with  Dr.  Winslow.  I  thought  he  was 
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very  sincere,  as  he  took  his  own  lunch  time  to  tell  us 
about  the  Convention,   I  don't  know  just  how  many  people 
would  take  their  lunch  to  tell  us  about  the  Convention, 
so  I  gave  him  a  candy  bar.   (Applause) . 

I  thought  that  leally  shoudl  be  preserved  in 
the  Journal  of  the  Convention, 

DELEGATE  PULLEN:   Mr,  Chairman, 

THE  PRESIDENT:   Delegate  Pullen. 

DELEGATE  PULLEN:  May  I  add  to  those  two  splendid 
statements?.  I  think  the  most  astute  remark  I  have 
heard  in  this  Convention  came  from  a  little  child,  I 
don't  remember  from  what  school,  who   in  response  to  an 
invitation  of  the  Chairman  of  our  Committee,  asked  this 
question:  "Why  isn't  evervbody  here?" 

THE  PRESIDENT:   The  Chair  recognizes  Delegate 
Powers . 

DELEGATE  POWERS:  Mr.  President,  I  move  the 
Convention  resolve  itself  into  the  Committee  of  the  Whole, 
to  resume  consideration  of  Committee  Recommendation  Jb-1, 

THE  PRESIDENT:  Is  there  a  second? 

(Whereupon,  the  motion  was  seconded.) 
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1  THE  PRESIDENT:   Delegate  Hostetter? 

2  DELEGATE  HOSTETTER:   I  rise  to  a  point  of 

3  personal  privilege,  sir. 

4  THE  PRESIDENT:   State  the  privilege. 
6  DELEGATE  HOSTETTER:   I  would  like  to  have 
fi  recognized  at  this  time  a  number  of  members  of  the  Maryland- 
"  Delaware  Press  Association,  who  are  in  the  gallery  to 

8  the  rear,  here  on  a  news-writing  short  course,  and  they 

9  are  attending  this  session  and  will  after  this  session 
10  write  a  story  with  respect  to  it,  and  I  hope  it  is  worthy 
li  of  a  candy  bar.  (Applause) 

12  THE  PRESIDENT:  All  in  favor  of  the  motion  that  t^^e 
I 

13  Convention  resolve  itself  into  the  Committee  of  the  Whole 

14  signify  by  saying  Aye;  contrary,  No.   The  ayes  have  it. 

15  It  is  so  ordered. 
xQ  (Whereupon,  at  2:45  o'clock  p.m.,  the  Convention 

17  resolved  itself  into  the  Committee  of  the  Whole.) 

18  (The  niace  was  removed  by  the  Sergeant  at  Arms.) 

19  THE  CHAIRMAN:   The  Committee  of  the  Whole  will 

20  please  come  to  order. 

21  We  still  have  under  consideration  Committee 
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Recommendation  JB-1, 

Before  calling  on  the  Chairman  of  that  Committee 
for  the  presentationof  the  next  part  of  that  report, 
I  wish  to  state  that  I  understand  from  the  staff  that 
they  gave  in  writing  yesterday  to  Delegate  Malkus  all 
of  the  committee's  information  on  the  subject  of  costs  with 
respect  to  the  proposed  judiciary  article.  I  am  further 
advised  that  the  Department  of  Fiscal  Research,  Dr.  Cooper, 
and  Mr.  Odell  Smith,  have  stated  that  they  cannot  supple- 
ment that  data  with  any  additional  information. 

I  assume.  Delegate  Malkus,  you  have  received 
the  information. 

The  Chair  recognizes  Delegate  Mudd,  Chairman 
of  the  Committee,  under  the  request  that  he  come  forward 
to  the  reading  desk. 

Under  the  debate  schedule  we  now  take  up  the 
second  portion  of  the  article  dealing  with  judicial 
selection,  tenure  and  removal,  Sections  4512  to  4528.  We 
will  first  have  the  presentation  of  the  committee 
recommendations  with  respect  to  this  portion  and  then 
the  presentation  of  the  Minority  Report  with  respect 
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to  this  portion. 

Delegate  Malkus? 

DELEGATE  MALKUS:   Mr.  President,  I  received  so 
much  information,  and  -.aturally  having  no  clerical  help, 
don't  know  exactly  what  you  meant  that  I  got  the  count, 
or  what  this  is  going  to  cost,  but  since  apparently 
there  are  other  people  here  that  will  know  what  this  is  goi 
to  cost,  perhaps  it  might  be  well,  Mr.  President,  to  write 
this  in  the  record,  that  when  we  come  back  to  the  General 
Assembly  next  January,  and  if  the  Constitution  passes 
in  May,  that  we  will  know  what  we  have  to  face  as  far  as 
additional  cost  is  concerned. 

Now,  I  have  got  a  lot  of  papers  on  my  desk, 
I  haven't  got  time.   Maybe  somebody  can  tell  us  what,  and 
put  in  the  record,  what  is  thisgoing  to  cost  in  addition, 
and  if  you  tell  us  wrong,  you  certainly  cannot  blame  us 
if  we  do  not  appropriate  any  more  additional  moneys  than 
you  are  saying  it  is  going  to  cost,  because  that  is  what 
the  people  will  vote  on.   Maybe  somebody  can  tell  us 
what  it  will  cost. 

THE  CHAIRMAN:  The  Chairman  of  the  Committee  will 
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make  available  in  response  to  questions  whatever  informatioln 
he  has,   I  suggest  to  you  that  your  question  «in  its  broades 
implications  asks  for  the  impossible.  This  recommendation 
authorizes  the  General  Assembly  to  prescribe  the  number  of 
judges  and  authorizes  them  to  take  other  action,   unless 
one  knew  that  one  could  not  possibly  tell  the  ultimate 
cost.   I  understand  that  the  figures  given  to  you  project 
the  cost  on  the  basis  of  the  number  of  judges  presently 
contemplatd. 

DELEGATE  MALKUS:  Could  I  comment  on  that,  Mr. 
President? 

THE  CHAIRMAN:  I  am  sorry,  state  it  again  , 
Delegate  Malkus. 

DELEGATE  MALKUS:  I  say  could  I  make  a  comment  on 
what  you  just  said? 

THE  CHAIRMAN:  You  certainly  may. 

DELEGATE  MALKUS:   Nothing  is  impossible  as  far  as 
the  General  Assembly  is  concerned,  as  far  as  giving  us 
an  estimate  of  costs,  and  I  think  the  same  should  apply 
to  this  Convention, 

We  certainly  have  got  enough  brains  in  the 
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1  State  of  Maryland  to  figure  out  and  project  this  thing 

2  forward  into  the  future  that  ve  will  know  pretty  well 
?  what  it  is  going  to  cost. 
4  THE  CHAIRMAN:  Delegate  Mudd 
§  DELEGATE  MUDD:  Mr.  Chairman,  ladies. and  gentlemen 

6  of  the  committee 

7  THE  CHAIRMAN:   Delegate  Mudd,  would  you  permit 

8  an  interruption  by  the  Chair? 

9  Today  marks  the  end  of  another  period  for  some 

10  of  the  pages.   A  number  of  tliem  have  seen  me  at  the  lunch 

11  I   recess  and  have  expressed  a  hope--with  which  I  cannot  concujr 

12  but  I  can  understand  their  feeling  and  I  thought  I  would  pa^s 

13  it  along  to  you--   they  have  expressed  the  feeling  that 

14  they  have  very  much  enjoyed  their  work  at  the  Convention, 

15  and  since  their  next  tour  of  duty  would  be  in  January, 
15  they  have  said  they  hope  we  do  not  finish  December  12, 
17  so  they  will  have  a  chance  to  comeback. 

19  THey  have  all  uniformlv  said  they  have  enjoyed 

19  the  work  of  the  Convention  enormously  and  have  felt  that 

2Q  it  is  an  inspiring  experience.  I  think  I  can  speak  for 

21  the  Convention  in  saying  that  we  regard  their  service 
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of  the  very  highest  order.  (Applause) 

Delegate  Mudcl, 

DtLbGATE  MUDD:   May  i  supplement  that,  Mr.  Chairman 
by  saying  that  I  hope  the  next  ste  of  pages  will  not  bring 
me  as  many  amendments . 

Ladies  and  gentlemen  of  the  committee,  you  have 
been  very  kind  and  indulgent  in  giving  careful  consideration 
and  ample  time  for  debate  to  the  recommendation  of  the 
Committee  onthe  Judicial  Branch. 

We  have  so  far  considered  only  that  part  of 
the  recommendations  dealing  with  the  court  structure,  compo^i 
tion,  jurisdiction  and  functional  divisions. 

We  now  come  to  that  part  of  the  committee 
recommendation  identified  as  Sections  5.12  through  5.24,  an(^ 
that  subject  matter  includes  selection  and  tenure  of 
judges,  eligibility  for  appointment,  manner  of  nomination, 
the  composition  of  the  nominating  commission,  the  rules 
governing  the  nominating  commissions,  the  compensation 
and  tern  of  judges,  the  restrictions  on  judicial  activity 
and  the  activities  of  the  nominating  commission,  and  severa! 
sections  dealing  with  removal ,  retirement  and  tenure 
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of  judges. 

We  might  best  approach  consideration  of  the 
Committee's  recommendation  in  this  area  by  comparing 
the  system  as  it  now  exists  under  the  present  Constitution 
with  what  is  proposed  by  our  committee. 

At  the  moment,  under  the  existing  constitutional 
provisions  and  statutory  provisions,  except  with  respect 
to  judges  within  the  courts  of  limited  jurisdiction,  all 
other  judges  are  now  elected  in  substantially  the  following 
manner:   When  a  vacancy  in  the  office  occurs,  the  Governor 
appoints  a  member  of  the  Bar  to  fill  the  vacancy.  It  is 
customary,  although  not  required,  that  the  appointment  is 
made  from  a  list  by  a  Bar  Association.  Such  lists  frequentl)^ 
not  identical  are  submitted  by  both  state  and  bar  associa- 
tions as  well  as  by  organizations  of  lawyers  having  common 
or  mutual  interests. 

There  was  testimony  before  our  committee,  and  I 
am  sure  it  is  true,  that  of  all  judges  now  sitting  in 
the  State  of  Maryland  on  the  two  Courts  of  Appeals  and  in  our 
Circuit  Courts,  about  70  per  cent  have  been  appointed  by 
our  former  Covenor,  who  is  a  member  of  this  Convention. 
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In  each  instance,  those  anpointees  were  made  from  some 
list  furnished  the  Chief  Executive  for  guidance  in  the 
appointment  of  a  lawyer  to  a  vacancy  on  the  bench. 

Under  the  present  system,  that  appointee  not  less 
than  one  year  following  his  appointment  must  run  for 
election  without  a  party  designation,  with  the  rij^ht  to  fil 
and  cross-file  in  the  primaries,  and  against  live 
opponents,  if  any. 

Following  the  election  of  the  appointee  or  his 
opponent,  if  elected  in  such  an  election,  the  successful 
party  serves  for  a  term  of  15  years.  At  the  expiration 
of  that  term,  the  process  is  repeated,  if  the  incumbent  has 
not  reached  compulsory  retirement  age,  and  the  same  pro- 
cedure is  followed  over  again  following  appointment  between 
the  expiration  of  the  term  and  the  next  general  election, 
and  the  next  general  election  following  not  earlier  than 
one  year  thereafter  to  fill  the  then  existing  vacancy. 

The  basic  difficulty,  as  our  committee  saw  it, 
with  this  process  nt  the  list  level  is  the  number  of 
lists  furnished.  There  are  several,  or  first  of  all, 
we  do  not  have  a  unified  bar  association  as  yet  in  the 
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State  of  Maryland.  We  have  something  over  5,000  lawyers, 
a  State  Bar  Association,  County  Bar  Associations,  City 
Bar  Associations  and  then  as  indicated,  associations  of 
lawyers  who  have  a  common  interest,  such  as  perhaps 
Plaintiff's  lawyers,  defendants'  lawyers,  dealing 
particularly  in  the  insurance  field  or  workmen's  compensa- 
tion, so  that  it  is  conceivable  that  under  the  present 
system  the  Chief  Executive  may  receive  for  his  guidance 
in  appointing  a  judge  many,  many  lists  which  do  not  carry 
the  names  of  the  same  suggested  apnointee. 
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The  system  in  substance,  or  tlie  essentials  of 
the  system  proposed  by  your  Committee  on  the  Judicial 
Branch  are  these:  -Number  one,  gubernatorial  appointment 
limited  to  a  list  of  nominees  submitted  by  a  nominating 
commission. 

Our  recommendation  details  the  personnel  of 
these  nominating  commissions. 

Number  two,  the  appointee  runs  against  his 
record  after  a  probationary  term,  and  again  after  a 
ten-year  term  in  office,  our  proposal  being  to  reduce  tlie 
term  of  the  appointed  elected  judge  from  15  to  10  years, 

A  third  salient  feature  of  our  recommendation 
is  a  poll  of  the  lawyers  in  the  area  involved  is  required 
to  be  held  on  the  question  of  retention  of  tlie  judge  who 
is  about  to  stand  for  election,  and  the  results  are  made 
public  for  the  benefit  of  the  voters. 

Another  most  important  part  of  our  recommendation 
in  this  subject  matter  is  the  so-called  California  plan, 
wnicli  we  recommend  by  way  of  a  commission  whicli  is 
empowered  to  investigate  complaints  of  judicial  conduct  anjl 
disability,  witli  hearing  by  the  liighest  court  on  issues 
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of  removal,  censure  and  retirement. 

The  system  we  reccmmend,  ladies  and  gentlemen 
of  the  commission,  is  identified  as  the  merit  plan  for 
the  selection  of  judges.   It  is  sometimes  called  the 
Missouri  plan,  for  the  reason  that  it  had  its  birth 
there  more  than  25  years  ago.    In  Maryland  tliis  plan 
has  sometimes  been  called  the  Niles  Plan,   More  appro- 
priately I  feel  it  should  be  called  the  merit  plan  for 
the  selection  of  lawyers,  as  advocated  by  Judge  Niles  in 
the  State  of  Maryland, 

This  plan  proposed  by  your  committee  is  not 
an  experiment.   It  is  not  the  brainchild  of  tlie  Committee 
on  the  Judicial  Branch,   It  is  what  has  best  been  charac- 
terized as  a  merit  system  for  the  selection  and  tenure 
of  judges,  and  we  prefer  to  call  it  that. 

It  has  been  in  operation  effectively  and  on  the 
basis  of  testimony  before  our  committee  with  very 
effective  results  for  improvement  of  the  judicial  processed 
in  13  states  in  the  union. 

The  basis  of  our  recommendation  is  not  for 
Maryland  to  wait  until  more  tlian  lialf  of  tlie  states  have 


(.oiir/  HciK'rtrr- 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Ktluitnhii-  niiildinK 

Baltimore-,  Marylind  2IJ02 


53967C0 


1 
J 

9 
if 


1 

2 

3 

I 

4 

5  li 

i| 
7 

I 

«  li 

li 

9 
10 

li  I 

12  I 
i 

13  I 

"I 
15 

r 

i 

16  I 

17  i 

is! 

i 

19  ! 

I 

20  ; 

21  : 


3iJ6U 


adopted  such  a  plan,'  and  then  proceeded  on  the  proof 
that  it  lias  worked  in  more  than  half  of  the  states,  or 
at  least  iialf  of  the  states.    Our  recommendation  is  more 
progressive  than  tiiat.    it  is  based  on  tlie  proof  abundant! 
before  our  committee  that  this  is  an  effective  and 
improved  plan,  as  Uemonstratcu  witnin  those  states  having 
used  it,  and  therefore  it  behooves  Maryland  as  a  pro- 
gressive state  to  be  in  the  forefront  of  adopting  a 
better  plan  for  tlie  selection  and  tenure  of  judges. 

briefly,  we  thinK  of  tnis  plan  in  terms  that 
it  will  enable  the  job  to  seek  tlie  man,  rather  than  the 
reverse,  and  that  it  sliould  enable  Maryland  to  obtain 
the  best  of  the  best  lawyers  for  our  judiciary,  and  it  is 
in  that  spirit,  af:er  careful  consideration  and  a  wealth 
of  debate  within  our  Committee,  that  this  part  of  our 
proposal  has  been  brought  to  this  Convention,  with  our 
favorable  recommendation. 

We  feel  it  is  most  significant  that  tne 
American  bar  Association  Journal  for  the  month  of  Movem- 
ber  carried  a  comir.ent  on  tiie  Judicial  reform,  and  we 
thought  it  was  so  timely  anu  pertinent  that  we  liad  the 
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article,  by  the  President  of  this  association,  Harl  F. 
Morris,  duplicated,  and  I  think  yesterday  or  the  day 
before  a  copy  was  put  on  the  desk  of  each  delegate. 

I  cannot  resist  calling  to  your  attention  the 
salient  facts  obtained  in  that  comment  by  Larl  F.  Morris, 
now  President  of  tJie  American  Bar  Association.   He  says 
in  part,  after  making  a  careful  study  throughout  the 
country  of  the  situation  involved  in  the  administration 
of  justice,  as  follows:  If  we  agree  that  the  reason  for 
the  existence  of  our  courts  is  to  administer  justice,  it 
is  clear  that  this  should  be  done  in  the  most  effective 
way  possible.   The  most  effective  way,  a  modern  court 
system  must  embrace  certain  basic  elements  or  minimum 
standards. 

Now,  the  first  of  those  which  he  recommends 
is  this:  Justices  of  the  peace  courts  must  be  eliminated 
and  the  lower  courts  must  have  full-time  salaried  jobs. 

I  respectfully  suggest  to  the  ladies 
and  gentlemen  of  this  Convention  tliat  his  number  one 
requirement  has  already  been  adopted  by  a  majority  vote 
of  this  Committee  of  the  Whole,   He  has  two  other 
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recommendations  which  are  yet  to  be  submitted  by  our 
majority  report  to  this  Committee  of  the  Whole,  but 
three  other  recommendations,  he  says,  as  essential,  are 
these:  Merit  selections,  selection  of  judges,  divorce 
from  political  situations  must  be  instituted.   A  compul- 
sory retirement  system  with  adequate  retirement  compen- 
sation, and  a  system  for  assigning  retired  judges  must 
be  adopted.    Again,  a  method  of  impeachment  must  be 
established  for  the  removal  of  the  incompetent  or  inca- 
pacitated judge. 

We  respectfully  suggest  that  the  recommenda- 
tion of  your  committee  on  the  Judicial  Branch  has  adopted 
in  substance,  particularly  with  reference  to  the  subject 
matter  now  presented  to  the  Committee  of  the  Whole  for 
consideration,  the  essentials  which  the  President  of  the 
American  Bar  Association  has  determined  from  his  extensive 
study  and  review  are  most  essential  in  the  modernization 
and  improvement  of  our  court  system  and  in  the  administra- 
tion of  justice. 

I  feel  that  tlie  details  of  the  recommendation 
of  the  committee  with  respect  to  selection  and  tenure  are 
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set  out  in  the  recommendation  in  language  wliich 

should  be  clear  and  understandable  to  the  lay  as  well  as 

tlie    law  members    of   tiiis    Convention. 

I  will,  therefore,  not  detail  the  component 
parts  of  the  overall  plan.   This  is  not  technical  language 
It  should  be  meaningful  to  every  member  of  this  Conven- 
tion. 

I  will  be  happy  to  answer  any  questions  that 
arc  required  to  clarify  the  plan  and  I  Jiope  that  these 
few  words  have  given  you  the  essentials  sufficient  for  you 
to  understand  our  proposal,  but  if  not,  I  will  be  happy 
to  answer  any  questions, 

DELEGATE  JAMES  (PRESIDING):   Any  questions  for 
the  purpose  of  clarification?   Delegate  Schloeder. 

DELEGATE  SCilLOEDER:   Chairman  Mudd,  I  notice 
in  Section  5.21,  lines  49  and  50,  this  is  with  regard  to 
the  poll  by  secret  ballot  of  the  lawyers  of  the  area  in 
which  the  judge  is  required  to  stand  for  election,  and  so 
forth.   I  just  wonder,  tliere  is  nothing  in  iiere  that  says 
wlictlier  or  not  the  juuge  would  be  seeking  election,  and 
I  just  wonder  wliat  the  thinking  of  tlie  committee  was. 
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I  am  thinking  of  a  situation  where  a  judge 
miglit  not  want  to  stand  for  le-clection  or  election  and 
want  quietly  to  disappear.   There  doesn't  seem  to  be  any 
provision  here  that  would  enable-  uiin  to  do  that. 

DtLliGATE  MUUU:   It  was  certainly  our  intention 
not  to  require  that  tlic  poll  be  taken  with  respect  to  any 
incumbent  judge  who  diu  not  desire  to  seek  re-election  and 
if  any  improvement  in  tlic  language  is  necessary  to  clarify 
tiiat  situation,  we  would  certainly  not  resist  it,  but  I 
can  assure  you  it  was  not  the  intention  of  our  recommen- 
dation to  require  an  incumbent  judge  to  stand  or  to  allow 
this  poll  to  be  taken  if  he  did  not  desire  to  seek  re- 
election . 

UtLliCATL  SCHLOiiUER:   Thank  you. 

THE  CHAIRMAN:   Are  there  any  further  questions 
of  the  committee  chairman?    Delegate  Burdette? 

DELEGATE  BURDETTE:   Mr.  Chairman,  I  liavc  two 
related  questions  of  the  Chairman  of  the  committee.   Might 
1  ask.  Please,  sir,  what  the  definition  or  intent  of  tne 
committee  may  be  with  respect  to  tlie  word  "lawyer",  as 
used  in  these  paragraphs? 
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UKLEGATli  MUDD:   The  definition  of  "lawyer"? 

UELHGATt  BURDETTH:   As  here  intended. 

DELEGATE  MUUD:   I  would  say  it  intends  to  be 
a  lawyer  admitted  to  practice  before  the  Court  of  Appeals 
of  Maryland. 

THE  CHAIRMAN:   Delegate  Burdette. 

DELEGATE  BURDETTE:   May  I  ask  the  related 
question:  Are  the  members  --  I  am  not  quite  sure  of  all  th^ 
legal  facts  --  is  a  member  of  the  judiciary  within  the 
category  of  lawyer? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Yes. 

DELEGATE  BURDETTE:   In  that  case,  would  I 
conclude   correctly  that  the  lawyers  for  tlie  nominating 
commission  might  elect  a  very  considerable  body  of  the 
judiciary  if  they  should  so  desire? 

DELEGATE  MUDD:   Within  the  definition  I  have 
just  given  you  of  lawyer,  including  judge,  that  is  possibl 
but  that  was  not  the  intention  of  the  committee  recommen- 


dation. 


THE  CHAIRMAN:   Delegate  Burdette 
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DELliGATL  BURDI-TTi::   But  not  the  intention  to 


exclude  it? 

THH    CHAIRMAN:      Delegate   Mudci. 

DHLLGATI:  MUlJU:  I  would  say  yes,  it  was  our  in- 
tention to  exclude  lawyers  who  were  judges  in  the  category 
of  lawyres  for  the  purpose  of  these  nominating  commissions 

DHLEGATi:  BURUCTTL :   Thank  you. 

TIIH  CHAIRMAN:   Delegate  Wil  loner. 

DliLEGATL  WILLONHR:   Mr.  Chairman,  I  was 
wondering  how  you  contemplate  tlie  nominating  commissions 
to  be  set  up  under  5.16?   Under  5.15  you  of   course  have  it 
set  up  in  the  exact  manner,  but  under  5.16  you  leave  it 
up  to  the  legislature  to  develop  the  nominating  commis- 
sion. 

Could  you  explain  to  the  body  how  you  expect 
this  provision  to  operate? 

UELEGATE  MUDD :   You  mean  how  I  anticipate  the 
legislature  will  setthem  up? 

DELEGATE  WILLONEK:   Yes,  sir. 

DELEGATE  MUDD:   Well,  my  most  reasonable 
expectation  would  be  they  would  set  up  a  district 
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nominating  commission,  or  at  least  that  was  my  thinking 
before  this  morning,  but  it  is  left  to  the  wisdom  of  the 
legislature,  and  I  do  not  think  it  contemplates  or  did 
not  contemplate  in  committee  necessarily  a  commission 
for  each  county, if  that  is  responsive  to  your  question. 

TUh   tJllAlRMAN:       Delegate    Wii loner. 

DELHGATIi  WILLONLR:   Yes.  I  assume  then  the 
contemplation  is  that  these  commissions  would  be  set  up 
at  least  on  a  regional  basis? 

DELEGATE  MUUU:   That  would  be  my  expectation  ol 
the  manner  in  wliich  the  legislature  would  handle  it, 
yes . 

TUF:  CHAIRMAN:   Delegate  Fox? 

UhLLGATL  FOX:   Chairman  Mudd,  I  am  just 
wondering  wliat  would  be  the  status  of  a  retired  judp.e 
as  far  as  being  a  Iwayer  member  of  the  commission?   it 
might  be  of  some  significance  particularly  in  a  small 
county.   In  Garrett  County,  we  heard  about  six  lawyers,  and 
if  two  of  them  were  nominated  judges  there  would  be  not 
many  left, 

DELEGATE  MUDD:   That  is  a  good  question, 
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Delegate  Fox,  and  we-  have  some  dist injjuished  or  retired 
judges  members  of  this  convention.   I  might  say  it  would 
be  my  view  that  I  would  guess,  in  view  of  the  majority  of 
the  committee,  that  when  we  said  lawyers  we  contemplated 
practicing  lawyers,  in  active  practice,  and  not  retired 
judges  who  had  not,  certainly  those  who  had  not  resumed 
practice  of  law. 

TUL  CHAIRMAN:   Delegate  Fox. 

DliLLiGATl:  FOX:   They  would  then  be  barred  from 
serving  either  as  lawyer  members  or  as  lay  members? 

THE  CHAIRMAN:   Delegate  Mudd. 

UELHGATE  MUDD:   Within  that  interpretation  they 
could  be  barred,  yes. 

THE  CHAIRMAN:  Delegate  White. 

DELEGATE  WHITE:   Chairman  Mudd,  I  am  interested 
in  the  qualifications  for  becoming  a  judge  of  the  Supreme 
Bench,  or  the  Supreme  Court  now  of  Maryland.   Does  tne  fact 
that  a  judge  has  been  divorced  have  any  adverse  barring  on 
his  eligibility  to  become  a  member  of  a  Supreme  Bench? 

DELEGATE  MUDD:   Are  you  speaking  of  which  Suprcnje 
Bench,  Delegate  White? 
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DhLHGATt  WHITL:   I  am  speaking  of  the  Supreme 
Bench  as  it  existed  some  time  in  tlie  past. 

THE  CHAIRMAN:   Are  you  talking  about  the 
Supreme  Bench  of  Baltimore  City  or  are  you  talking  about 
the  Court  of  Appeals  of  Maryland? 

DELEGATE  WHITE'    Baltimore  City.   Does  the 
fact  that  a  judge  is  the  victim  of  a  divorce  have  any 
adverse  bearing  on  his  eligibility  to  become  a  member 
of  the  Bench  or  court? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUUD:   Certainly  not,   in   the  languagt 
of  eligibility  used  in  our  recommendation,   Delegate 
White, 

THE  CHAIRMAN:   Delegate  White. 

DELEGATE  WHITE:   A  recent  experience  in  Baltimoife 
City  indicated  to  me  and  I  quote,  a  judge  is  autonomous 
once  he  takes  the  bench. 

In  your  concept  of  the  new  constitution,  how 
autonomous  will  a  judge  be  and  what  can  we  do  about  it 
when  it  works  to  the  detriment  of  a  citizen  appearing 
before  him? 
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DELHGATL  MUDU :   I  think,  Ueiegate  Wliite,  the 
section  of  our  recommendation  beginning  on  page  7  dealing 
with  removal  or  retirement  of  judges  is  decidedly  the  best 
procedure  Maryland  has  ever  --  that  there  has  been  recom- 
mended to  Maryland  to  cope  with  that  sort  of  an  unfor- 
tunate situation. 

THE  CHAIRMAN:   Ueiegate  White. 

DELEGATE  WHITE:   For  example,  do  you  perceive 
of  the  rules  that  will  govern  the  conduct  of  a  judge,  the 
rules  could  keep  him  from  acting  in  an  erratic  manner? 
For  example,  maybe  you  are  guilty  of  speeding,  35  miles  pejr 
hour  in  the  same  zone,  the  first  offense,  and  two  different 
people  appear  before  the  same  judge  and  for  some  strange 
reason,  having  nothing  to  do  with  prior  conviction,  one  is 
fined  $35  and  another  gets  a  suspended  sentence. 

Do  we  have  any  concept  of  making  provisions 
which  might  protect  citizens  from  this  kind  of  erratic 
performance  on  the  part  of  a  judge? 

DELEGATE  MUDD:   I  can  only  answer  your  question 
by  saying  that  any  conduct  of  a  judge  which  came  within 
categories  detailed  in  Section  5.25,  whicii  are  these, 
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of  misconduct  while  in  office,  persistent  failure  to 
perform  the  duties  of  his  office,  or  conduct  prejudicial 
to  tiie  proper  administration  of  justice,  any  conduct 
falling  within  those  categories  would  be  within  the 
jurisdiction  of  the  Judicial  Disabilities  Commission. 

Now,  certainly  that  would  not  include,  in  my 
humble  judgment  ,  a  sentence  or  a  fine  which  some  man  or 
woman  received  from  a  particular  judge. 

THL  CHAIRMAN:   Delegate  White. 

DELEGATE  WHITE:   Well,  one  last  question.   I 
am  trying  to  find  out  who  will  sit  in  judgment, for 
example  if  a  judge  is  accused  of  misconduct,  will  he 
finally,  or  will  the  final  determination  as  to  his  guilt 
be  made  by  the  Court  of  Appeals? 

THE  CHAIRMAN:   Delegate  White,  the  Chair  suggests 
that  that  question  will  probably  come  up  when  the  Com- 
mittee considers  the  sections  dealing  witJi  removal,  which  : 
believe  are  further  on, 

DELEGATE  MIJDD:   No,  they  are  in  there  now. 

THE  CHAIRMAN:  Is  that  included  in  this  section? 

DELEGATE  MUDD:   Yes. 
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THE  CHAIRMAN:   I  am  sorry.   It  is  included  in 
this  part.   Your  question  is  proper. 

DELHGATL  WHITli:   The  impact  of  my  question  is, 
will  judges   sit  in  judgment  on  other  judges,  or  will 
they  be  subjected   or  exposed  to  a  citizen's  or  anotlier 
agency  which  is  not  under  the  purview  of  the  judicial? 

UELEGATH  MIJUD:   Under  our  proposal,  any  judge 
whose  conduct  warranted  consideration  within  the  categoric^ 
just  mentioned,  the  allegations  would  first  be  submitted 
to  this  proposed  commission  on  Judicial  Disabilities, 
Their  powers  are  detailed  in  Section  5.27,   If  in  the 
judgment  of  this  committee  on  Judicial  Disabilities  the 
conduct  warranted  action,  then  that  commission  recommends 
retirement  or  removal.   The  Court  of  Appeals  then,  after 
hearing,  could  retire,  censure,  or  remove  the  judge  if 
the  hearing  resulted  in  a  finding  of  misconduct  as  pre- 
viously related. 

THE  CHAIRMAN:  Delegate  White. 

DELEGATE  WHITE:   If  the  complaining  citizen  did 
not  receive  satisfaction  as  a  result  of  the  action  by  tiie 
Court  of  Appeals,  would  he  seek  any  other  relief,  or  could 


Court  Reporters 


THE  JACK    SALOMON    REPORTING   SERVICF 

100  Equit.ihic  Hiiililiim- 

Baltimore,  Maryland  21202 


539-6760 


■4 

3973 

1 

he  seek  any  other  relief? 

2 

DELEGATt  MUUU:   Not  that  I  am  aware  of,  no. 

3 

THE  CHAIRMAN:   Delegate  Mudd,  your  proposal 

4 

docs  not  remove  impeachment  proceedings  if  they,  are 

5 

covered  under  other  parts  of  the  Constitution,  does  it? 

6 

DELEGATE  MUDD:   Exactly  correct.   Thank  you,  Mr 

, 

7 

Chairman.   But  may  I  yield  to  Judge  Henderson,  who  may 

8 

have  some  further  comment  on  that. 

9 

THE  CHAIRMAN:   Delegate  Henderson. 

10 

DELEGATE  HENDERSON:   I  think  I  might  make  this 

11 

comment,   I  believe  that  Delegate  White's  question  concern 

> 

12 

an  improper  sentence,  rather  than  improper  conduct.   Now 

13 

I  might  suggest  that  every  sentence  is  subject  to 

14 

review  under  the  new  procedure,  with  the  set-up  only  a 

16 

year  or  so  ago,  whereby  the  sentences  can  be  reviewed  and 

16 

by  the  normal  process  of  appeal,  so  that  if  what  is  in  his 

17 

mind  is  a  proper  review  of  an  improper  sentence,  that  is 

18 

already  provided  for  under  other  sections. 

19 

THE  CHAIRMAN:   Thank  you.   Delegate  Sickles, 

20 

DELEGATE  SICKLES:   Delegate  Mudd,  with  respect 

21 

again  on  the  expression  "lawyer",  throughout  the  state 

THE  JACK  SALOMON  REPORTING  SERVICE 

I  no  Equilnhio  Diiili'iiiK 
Court  Reporters                                                                     Bullimore,  MiiryUmd  21202                                  039-6760 

3U74 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


or  lawyer  in  the  are^,  as  you  know,  we  neighbor  on  the 
jurisdiction  --  another  jurisdiction,  and  I  wonder  what 
the  applicability  of  the  lawyers  of  the  area  is. 

Does  this  involve  where  the  lawyer  lives  or 
would  it  involve, where  his  office  is,  and  is  it  possible 
that  he  might  be  in  more  than  one  area  for  the  reason  of 
his  office  being  one  place  and  his  home  being  someplace 
else,  or  could  lie  be  in  more  than  one  area  if  lie  is  part 
of  a  firm  that  has  more  than  one  office  in  the  state? 

DiiLEGATH  MUUD:   Is  that  under  eligibility  for 
appointment  as  a  judge? 

DELEGATE  SICKLES:   I  wish  you  would  clarify 
it  with  respect  to  all  of  these  possible  applications, 

DELEGATE  MUDD:   Our  committee  had  before  it 
a  proposal  on  eligibility  that  is  slightly  different  from 
that  which  we  did  adopt.   The  proposal,  or  one  proposal 
considered  by  the  committee  was  that  a  lawyer  would  be 
eligible  for  appointment  to  the  Bench  within  the  district 
or  county  in  which  he  lived,  or  in  which  he  had  his 
principal  office. 

Our  majority  view  rejected  the  latter 
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classification  and  for  eligibility  of  appointment,  tlie 
judge  must  reside  in  the  area  or  political  subdivision 
where  the  vacancy  exists. 

Now,  as  to  eligibility  for  e lection ,.  appoint - 
ment  to  the  nominating  commission,  I  think  the  word  "area" 
is  used  because  it  was  possible  that  the  nominating 
commission  might  be  for  an  area  larger  than  one  county,  but 
1  would  say  that  it  was  our  thinking  that  it  would  mean 
residence  and  not  practicing  area. 

THL  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   If  I  may  ask  a  further  ques- 
tion, would  that  also  apply  to  the  poll  if  taken  by 
secret  ballot? 

DELEGATE  MUDD:   Of  the  lawyers  residing  in 
the  area  and  not  practicing  therein,  I  would  say  yes. 

DELEGATE  SICKLES:  Would  the  court  have  any 
authority,  the  Court  of  Appeals,  under  its  rule-making 
power,  to  define  with  further  clarity  what  a  lawyer  would 
be  under  the  terms  of  tiiis  article?   1  am  thinking  in 
terms  of  that  person  who  may  have  practiced  a  few  years 
ago,  but  now  is  tlie  president  of  the  bank  as  a  full-time 
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occupation,  and  therefore  although  he  may  have  his  name 
on  the  door  somewhere  is  not  really  in  point  of  fact 
currently  practicing  law.   I  would  assume  that  this  is 
sort  of  an  open  question,  as  I  read  it  now  in  the  article, 
and  would  there  Jbe  possibility  of  furtner  employment  by 
either  the  General  Assembly  or  the  Court  of  Appeals? 

DELliGATIi  MUDU:   I  think  it  is  obviously  impli- 
cit in  our  recommendation,  the  last  sentence  of  Section 

5«17,  election  procedure  and  eligibility  of  lawyer  mem- 

I 
I 

bers  of  nominating  commissions   and  of  their  electors  shalll 

I 
be  prescribed  by  rule.   Therefore  the  Court  of  Appeals 

would  have  within  its  rule-making  power  to  be  more  defina- 

tive  in  that  area. 

THH  CHAIRMAN:   Delegate  Chabot. 

UbLLGATE  CHABOT:   In  Section  5.15  and  5.10, 
where  the  appointment  of  the  nominating  commission  is 
provided  for,  there  is  no  indication  as  to  whether  there  i}s 
an  intention  that  terms  be  staggered,  and  no  provision 
for  vacancies.   Is  it  possible  for  an  entire  commission 
to  be  appointed  or  elected,  as  the  case  may  be, at  one 
time? 
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■^  DELEGATL  MUUU:   It  would  have  to  be  initially, 

2  i|    certainly, 

-  l!  DELHGATH  CHABOT :   Yes,  but  after  the  initial 

^  i;  ! 

ii  I 

.  il    appointment  or  election,  in  view  of  the  fact  that  both 

i         sections  set  forth  the  length  of  the  term,  is  it  possible  i 
'I 
g  jj    that  thereafter,  witli  tiie  possible  exception  of  vacancies,; 


7 


that  tlie  person  who  happens  to  be  governor  at  the  time 
-  'I    may  appoint  all  those  he  lias  an  opportunity  to  appoint  at 
one  time? 
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UELEGATL  MUUU:   I  do  not  recall  that  possibility 
was  discussed  in  committee,  and  it  seems  to  mc  tliat  we 
did  consider  the  probability,  as  well  as  the  possibility, 
that  by  retirement  or  resignation  or  death,  that  the         I 


term  would  ultimately  become  staggered. 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   With  regard  to  Section  5.18, 
it  is  provided  that  the  lay  members  shall  be  appointed  fro^ 
the  qualified  voters  of  tlie  state;  but  the  qualified 
voters  will  not  include  anyone  who  is  a  member  of  the  Bar 
of  the  state?   Is  that  the  intention  of  the  committee? 

DELEGATE  MUDD:   That  would  be  my  interpretation 
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of  the  intention  of  the  committee,  yes, 

Ttili   CHAIRMAN:      IJeiegate   Chabot. 

DELEGATE  CHABOT:   With  regard  to  Section  5.20, 
a  non- judicial  member  of  the  commission  may  not  hold  any 
public  office  for  profit,  public  office  of  profit. 

Would  this  forbid  a  non-judicial  member  from 
holding  any  Federal  office, or  is  this  limited  to  public 
office,  offices  of  profit  in  this  state? 

DELEGATE  iMUUD:   We  use  public  office  as  a 
second  choice,  Delegate  Chabot,  first  having   in  the 
draft  as  I  recollect  it,  states  or  local  public  office, 
and  then  substituted  public  office  as  being  more  inclu- 
sive and  prohibiting  Federal  office  as  well,  if  that  an- 
swers your  question. 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   But  I  assume  that  in  the 
last  sentence  in  that  section,  we  are  not  intending  in 
this  constitution  to  prohibit  the  Federal  government  from 
thereafter  appointing  such  a  person  to  some  Federal 
public  office  of  profit. 

DELEGATE  MUDD:   For  one  year,  yes. 
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1  I  DELLGATl]  CHABOT:   We  are  trying  to  prohibit 

1 

2  I  the  Federal  Government  from  appointing  such  a  person? 

3  i  DtLEGATU  MUUU:   Well,  we  say,  shall  not  be 

4  I  eligible  to  liold  any  other  public  office  for  profit  for 

5  I  one  year  immediately  following  his  service. 

I 

6  THE  CHAIRMAN:   Delegate  Mudd,  the  question  may 

7  be  misunderstood.   I  think  Delegate  Chabot's  question  was 

8  j  whether  the  committee  intended  by  that  sentence  to  impose 

9  a  limitation  upon  the  Federal  government  in  the  appoint- 

I 

10  ment  of  persons   to  Federal  offices. 

11  DELEGATE  MUDD:   I  don't  see  how  we  could  impose 

I 

12  j  a  limitation  or  restriction  on  the  Federal  level,  no, 

l^    I  THE  CHAIRMAN:   Delegate  Chabot. 

I 

14  I  DELEGATE  CHABOT:   So  as  a  practical  matter 

I 
I 

3^5  j  public  office  for  profit,  on  line  23,  refers   only  to 

]g  public  offices  in  this  state,  but  public  office  for  profit 

i^ij    1  on  line  17  and  18  refers  to  Federal  as  well  as  state  and 

I 

3^Q  !  local  public  offices? 

19  ,  DELEGATE  MUDD:   That  was  our  intention 

20  I  DELEGATE  CHABOT:   Thank  you. 

I 

21  i  THE  CHAIRMAN:   Delegate  Raley. 
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DELEGATE  .RALLY:   Chairman  i^luUd,  Section  5.16, 
I  always  like  to  know  why  these  things  are,  and  I  am  of 
course  reading  it  and  I  can  see  many  problems  with  it, 
particularly  on  the  nominating  commission  being  composed 
of  a  judge. 

Would  you  tell  me  the  thinking  of  your  com- 
mittee and  your  study  and  research,  why  you  came  to  that 
conclusion? 

UELEGATL  MUUD:   Well,  very  specifically,  this, 

Delegate  lialey,  that  in  our  view  a  judge  is  oftentimes,    i 

i 

by  virtue  of  his  exposure  to  the  talent  or  lack  of  talent  ' 

i 

of  the  members  of  the  Bar,  is  particularly  well  equipped  to 
evaluate  the  potential  of  a  candidate  for  service  on  the 
Bench,  and  we  feel  that  the  benefit  of  a  judge's  view, 
concurrent  with  that  of  laymembers  and  lawyers,  would 
round  out  the  most  beneficial  information  that  could  be 
collected  as  to  the  qualifications  of  those  eligible. 

THE  CHAIRMAN:   Delegate  Raley. 

DELEGATE  RALEY:   Would  you  also  tell  me  why 
in  5.21  that  you  are  going  to  come  and  have  this  procedure 
of  a  secret  poll  of  the  lawyers,  sort  of  an  election, 


i  C.(  II 't  H-'pnrtiTs 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Kquilahl.-  BuildiuK 

B.illimoro,  .Maryland  21202 


539-C760 


3981 


1 
2 

3 

4 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
16 
19 
20 
21 


apparently,  where  a  judge  is  required  to  stand  for  re-    ' 
election  or  stand  for  election;  what  is  the  reasoning 
behind  that,  and  has  this  been  used  or  tried  before? 

UHLEGAT1-;  MUDD:   Yes.   It  has  been  used  in  other 
states,  and  the  reason  for  the  secrecy  is  in  the  taking 
of  the  poll,  but  the  results  of  the  poll  are  published.   1 
take  it  the  secrecy  intended  there  is  tiiat  --  how  a  lawyer 
voted  will  not  necessarily  be  divulged  or  recorded.   It 
will  be  a  ballot  presumably  without  a  name  on  it.   To  that 
extent  it  will  reflect  the  secret  vote  of  a  lawyer  who  is 
polled, 

THE  CHAIRMAN:   Delegate  Marion. 

DELLGATH  MARION:   No,  thank  you. 

THE  CHAIRMAN:   Delegate  Malkus, 

DELEGATE  MALKUS:   Mr,  President,  I  am  going 
to  preface  my  remarks,  my  questioning  first,  by  saying 
this:  You  may  very  well  acuse  me  of  speaking  emotionally, 
or  any  other  way,  but  I  don't  call  it  emotion.   I  call  it 
the  truth. 

We  are  here  to  strengthen  the  judiciary,  the 
legislative  branch  and  the  executive  branch.   That  is  why 
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we  are  here,  and  nobody  cares  about  the  people. 

Now,  my  question,  Mr,  President:  Under  our 
present  system,  where  the  people  have  the  right  to  review 
their  judgments,  that  privilege  is  now  being  taken  away 
from  them.   Why, -Mr.  Chairman,  are  you  taking  away  from 
the  people  the  right  to  say  who  their  judge  will  be? 

THIi  CHAIRMAN:   Delegate  Mudd. 

DELEGATL  MUUD:   Because  we  are  not  taking  away 
from  the  people;  they  can  vote  Yea  or  Nay. 

THE  CHAIRMAN:   Delegate  Malkus. 

DELHGATh  MALKUS:   They  cannot  under  present 
proposal,  which  is  the  same  proposal  tney  had  in  Russia, 
where  you  have  got  one  man  on  the  ballot.   I  am  not  arguin 
with  you. 

DELEGATE  MUDD:   What  is  your  question,  sir? 

DELEGATE  MALKUS:   I  am  going  to  finish  my 
remark  and  then  I  will  answer  --  I  will  ask  you  my 
question.   You  can't  be  somebody  with  nobody.   That  is 
exactly  what  you  are  proposing.   Now,  my  question  to  you 
is  this:  If  we  have  a  sitting  judge  and  in  the  eyes  of  tlie 
people  there  is  someone  who  is  much  better  qualified  to 
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1  serve  them  as  judge,-  why  should  not  that  person  have  the 

2  opportunity  to  run  against  the  incumbent  judge? 

-  DHLEGATL  MUUD:   The  answer  to  your  first  questijon 
^  is  you  can  beat  an  incumbent  with  nobody,  becaase  it  has 

-  been  done  in  other  states. 

g  THH  CHAIRMAN:   Just  a  second.  Delegate  Malkus. 

n  He  had  only  answered  your  first  question. 
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1  DELEGATE  M.UDD:   Yes,  the  answer  to  your 

2  second  question  would  be  if  the  incumbent  is  removed, 

3  because  of  his  record,  then  the  better  qualified  person 

4  who  could  not  run  against  him  in  a  live  election  would 

5  I   be  eligible  for  appointment. 

6  THE  CHAIRMAN:   Delegate  Malkus . 

7  DELEGATE  MALKUS:   Did  I  understand  you  to  say 

8  that  he  would  be  eligible? 

9  DELEGATE  MUDD:   Yes. 

10  DELEGATE  MALKUS:   I  saw  you  nod  in  affirm- 

11  mance..   Would  that  mean,  of  course,  that  this  other  man 

12  would  then  be  selected  as  judge? 

13  DELEGATE  MUDD:   Not  necessarily.   He  would 

14  be  eligible  for  appointment  and  if  he  was  the  best  of  the 

15  best,  I  am  confident  he  would  be  on  the  list. 

16  THE  CHAIRMAN:   Delegate  Malkus. 

17  DELEGATE  MALKUS:   My  last  question.   Do  you 

18  or  do  you  not  think  that  the  people  are  qualified  to 

19  decide  who  their  judges  should  be? 

20  !  DELEGATE  MUDO:   Under  this  method,  they  are 

21  better  qualified  then  to  vote  than  under  the  present 
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1  system  we  have  in  my  judgment. 

2  THE  CHAIRMAN:  Do  you  have  a  further  question? 

3  DELEGATE  MALKUS :   His  answer,  Mr.  President, 

4  I  can't  understand  it. 

5  THE  CHAIRMAN:   You  can  debate  his  answer 

6  later.   Do  you  have  another  question  now? 

7  DELEGATE  MALKUS:   I  would  like  to  ask  him  the 

8  question  again. 

9  THE  CHAIRMAN:   Rephrase  your  question. 

10  DELEGATE  MALKUS:  Don't  you  think  that  in  the 

11  event  that  there  are  several  attorneys  in  an  area  that 

12  would  like  to  be  judge,  that  after  the  appointment  is 

13  I   made,  if  they  do  not  succeed,  that  the  people  in  a 

I 

14  democracy  should  have  the  right  to  say  which  of  those 

15  I    attorneys  should  be  their  judge? 

16  I  DELEGATE  MUDD:   I  can  only  answer  the 

17  question  this  way,  Senator  Malkus .   If  a  judge  appointed 

18  to  a  vacancy  at  the  time  he  must  run  for  election  is 

19  then  subjected  to  live  opposition  from  two  competing 

20  lawyers,  in  my  personal  opinion,  I  think  it  is  the 

21  !    feeling  of  a  majority  of  the  committee,  that  sort  of 
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political  campaign  subjects  those  aspiring  to  the  office 
including  the  incumbent  to  the  type  of  exposure  and 
competition  at  the  polls  which  is  unbecoming  the 
judiciary  and  in  our  view  militates  against  the  best 
administration  of-  justice. 

THE  CHAIRMAN:   Delegate  Malkus. 

DELEGATE  MALKUS:   Mr.  President,  I  said  I 
wasn't  going  to  ask  any  more  questions  but  when  the 
Chair  talks  like  he  does  about  politics,  then  I  am  going 
to  have  to  ask  him  several  other  questions. 

THE  CHAIRMAN:   You  may  be  permitted  to  ask 
him  a  question.   Just  proceed,  Delegate  Malkus. 

DELEGATE  MALKUS:   Thank  you,  sir,  you  are  very 

kind. 

more 
Is  there  any/politics  anywhere  in  the  State 

of  Maryland  than  exists  in  the   Maryland  Bar  Association 

and  among  lawyers  of  Maryland? 

DELEGATE  MUDD:   The  testimony  before  our 

committee  from  a  distinguished  witness  was  there  was  more 

in  the  Methodist  Church  than  in  the  Bar  Association. 

(Laughter.)   I  have  forgotten  who  the  witness  was. 
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1  THE  CHAIRMAN:   Delegate  Malkus . 

2  DELEGATE  MALKUS:   Answering  what  he  has  just 
X  said,  I  made  that  statement.   (Laughter.)   I  don't 

4  believe  I  made  it  exactly  that  way.   I  didn't  say  there 

5  was  more  in  the  Mfethodist  Church.   I  said  there  was  just 
I 

6  as  much  in  the  Methodist  Church  as  among  lawyers. 

7  DELEGATE  MUDD :   I  stand  corrected  .   That  is 

i 

8  I  exactly  what  you  said. 

9  DELEGATE  MALKUS:   Thank  you,  sir. 

10  THE  CHAIRMAN:   Do  you  have  a  further  question? 
I 

11  I  DELEGATE  MALKUS:   I  presume,  Mr.  President,  I 

12  will  have  an  opportunity  to  speak  later  and  ask  further 

13  questions  later. 

14  THE  CHAIRMAN:   You  certainly  will  have  plenty 
I 

15  I  of  opportunity  to  speak.  Do  you  have  any  further  questions 
i 

16  ]  now? 

17  I  DELEGATE  MALKUS:   Not  until  Monday,  sir. 

18  i  THE  CHAIRMAN:   Delegate  Dorsey. 

|i 

19  i|  DELEGATE  DORSEY:   Will  the  Chairman  yield  for 

|l 

20  '  3  question? 

21  |l  THE  CHAIRMAN:   You  may  ask  any  question. 
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1  DELEGATE  DORSEY :   Isn't  Section  5. 13  through 

2  5.25  in  sum  and  substance  the  Niles  Plan? 

3  DELEGATE  MUDD:   Yes,  I  think  so. 

4  11  DELEGATE  DORSEY:   Hasn't  that  been  submitted 

II 

5  I  to  the  General  Assembly  of  Maryland? 

6  I  DELEGATE  MUDD:   It  may  have. 

7  DELEGATE  DORSEY:   Hasn't  it  twice  been 

8  rejected  by  the  people  of  Maryland  through  their  duly- 

9  elected  representatives  in  the  Maryland  Legislature? 

10  THE  CHAIRMAN:   Delegate  Dorsey,  the  Chair 

11  feels  obliged  to  call  to  your  attention  and  to  the 

12  attention  of  the  Assembly  that  the  last  time  the  so- 

13  called  Niles  Plan  was  subrritted  to  the  General  Assembly, 

14  it  was  referred  by  the  General  Assembly  to  the  Convention 

15  It  has  been  referred  to  this  Convention  by  the  General 

16  Assembly. 

17  DELEGATE  DORSEY:   Prior  to  that,  didn't  the 

18  General  Assembly  reject  it? 

19  DELEGATE  MUDD:   The  only  legislative  history 

20  I  am  aware  of,  Delegate  Dorsey,  is  that  at  the  1966 

21  Session,  I  think  part  of  the  plan  was  passed  or  adopted 
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1  by  the  House  of  Delegates,  then  went  to  the  Senate,  from 

2  the  Senate  was  referred  to  our  Judicial  Branch  ComTiiCLee 

3  by  the  Senate  Judiciary  Committee. 

4  I  DELEGATE  DORSEY:   Aren't  you  now  proposing  to 

5  write  into  the  Constitution  of  Maryland  what  has  been 

6  rejected  by  the  General  Assembly? 

7  DELEGATE  MUDO:   No,  I  don't  know  this  has 

8  been  rejected. 

9  THE  CHAIRMAN:   Delegate  Dorsey. 

10  DELEGATE  MUDD:   I  may  not  be  up  on  my 

11  legislative  history,  but  I  have  no  knowledge  this  plan  has 

12  been  rejected  by  the  legislature. 

13  DELEGATE  DORSEY:   Thank  you,  sir. 

14  THE  CHAIRMAN:   Any  further  questions? 

15  Delegate  Willoner. 

16  DELEGATE  WILLONER:   Mr.  Chairman,  in  Section 

17  5.13  you  use  the  term  "residence  at  the  time  of  his 

18  appointment."   I  was  wondering  by  that  do  you  mean  the 

19  judge  of  the  Superior  Court  has  to  be  a  resident  nrior 

20  for  some  period  of  time  prior  to  his  appointment.   If 

21  you  did  mean  that,  why  didn't  you  use  a  period  of  time? 
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1  DELEGATE  MUDD:  Which  part  of  Section  5.13? 

2  Line  2  or  Line  18?  We  say  a  person  shall  have  been  a 

3  citizen  of  the  State  and  member  of  the  Bar  for  at  least 

I 

4  five  years  inmediately  prior  to  his  nomination. 

5  THE  CHAIRMAN:   Delegate  Willoner. 

6  DELEGATE  WILLONER:   On  Line   26,  "to  be 

7  eligible  for  nomination  and  appointment  as  a  judge  of 

I 

8  Superior  Court,  a  person  shall  be  resident  of  the  county 

9  vhere  the  Superior  Court  vacancy  exists."  What  do  you  mean 

10  by  that? 

11  DELEGATE  MUDD:   You  mean  as  between  resident 

12  and  citizen  and  domicile? 

13  THE  CHAIRMAN:   I  don't  think  so,  Delegate 

I 

14  Mudd.  The  question  you  may  have  lost  before  was  whether 

15  you  meant  resident  only  at  the  moment  of  appointment 

16  or  for  some  time  prior  to  appointment.   Is  that  the 

17  I  question? 

18  DELEGATE  WILLONER:   Essentially. 

19  DELEGATE  MUDD:   At  the  moment  of  appointment. 

20  DELEGATE  WILLONER:   At  the  moment  of  appointment 

21  Is  it  contemplated  lawyers  from  other  parts  of  the  state 
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1  would  be  eligible  for- Superior  Court  judgesbips  throughout 

2  the  state,  I  mean, in  a  particular  county? 

3  DELEGATE  MUDD:   If  they  were  resident  at  the 
time  of  appointment. 

5  THE  CHAIRMAN:  Delegate  Willoner. 

6  DELEGATE  WILLONER:   In  other  words,  that  all 
'''     the  lawyers  of  the  state  will  be  eligible  for  any 

Q  Superior  Court  judgeship  except  that  lawyer  who  is 

^  appointed  must  be  a  resident  at  the  time  of  his  appointment 

1^  DELEGATE  MUDD:   Of  the  political  subdivision 

^^  in  which  the  vacancy  occurs . 

^2  DELEGATE  WILLONER:   Another  question  in  Section 

13     5.16.   In  the  telephone  conversations  you  had  with  people 

I 
1^     in  Missouri,  it  seemed  a  rather  appealing  idea  that 

15  the  terms  overlap  in  that  when  the  members  of  the  Commission 

16  were  appointed,  they  were,  and  commission  member  resigned 
1'''     or  died,  they  would  be  appointed  for  another  term, 

full  term,  so  that  the  terms  overlap. 

Do  you  contemplate  that  the  terms  of  the 
members  of  the  Appellate  Nominating  Commission  would  be 
handled  in  the  same  manner  so  they  would  not  be  all 
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1  appointed  at  the  same  time  and  if  anybody  resigned,  they 

2  would  only  serve  out  the  balance  of  the  term? 

3  DELEGATE  MUDD:   That  was  the  feeling  in  our 
I 

*  committee  although,  of  course,  these  commissions  must 

5  be  inaugurated  initially  for  the  same  terms. 

6  THE  CHAIRMAN:   Delegate  Wiiloner. 

7  DELEGATE  WILLONER:   In  5.16  why  did  you  feel 

8  it  was  not  necessary  to  state  the  term  of  the  commission 

9  member  and  leave  it  to  the  legislature?  Why  did  you  use 

10  the  distinction  between  the  two  procedures? 

11  DELEGATE  MUDD:   Well,  because  we  are  dealing 

12  there  with  nominations  to  fill  vacancies  in  districts  to 

13  be  set  up  by  the  legislature.   It  just  seemed  more  orderly 

14  procedure  in  setting  up  districts  that  number  and 

15  composition  of  the  commissions  and  the  term  should  be  as 

16  I  prescribed  by  the  legislature. 

17  DELEGATE  WILLONER:   Thank  you. 

18  THE  CHAIRMAN:   Any  other  questions? 

19  Delegate  Beall. 

20  DELEGATE  BEALL:   Mr.  Chairman,  in  Section  5.13, 

21  as  I  understand  it,  it  says  that  the  committee  must  appoint 


THE  JACK    SALOMON    REPORTING   SERVICE 

100  Ki|iiilalilc  UiiildiiiK 

Court  11,-pnrlcrs  H.illimorr,  Mary l.iml  21202  S39-6760 


3993 

1 

1 
and  nominate  two  but  not  more  than  five  members  as  can-    i 

2 

ditates  for  a  vacancy,  is  that  correct? 

^ 

DELEGATE  MUDD:   Correct. 

4 

DELEGATE  BEALL:   Suppose  the  Governor  doesn't 

5 

want  to  appoint  any  one  of  those  five?  What  recourse 

6 

does  he  have? 

7 

DELEGATE  MUDD:   None. 

8 

DELEGATE  BEALL:   None.   Do  you  know  in  recent 

9 

years  in  Maryland  where  the  Bar  Association  did  not 

10 

recommend  certain  lawyers  that  are  now  sitting  on  the 

11 

Bench? 

12 

DELEGATE  MUDD:   You  say  did  that  happen? 

13 

DELEGATE  BEALL:   Has  it  happened  in  your 

14 

memory? 

15 

DELEGATE  MUDD:  The  testimony  before  our 

16 

committee  was  to  the  contrary  that  only  in  one  instance 

17 

had  a  judige  been  appointed  who  was  not  on  a  current  list 

list 

18 

and  in  that  instance  the  appointee  had  been  on  a/previously 

19 

submitted  for  another  vacancy. 

20 

THE  CHAIRMAN:   Delegate  Beall. 

21 

DELEGATE  BEALL:  Then  he  was  on  some  list? 
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1  DELEGATE  MUDD:   Yes. 

2  DELEGATE  BEALL:  Is    there  only  one,  I  ask  this 

3  as  a  layman  because  I  don't  know,  is  there  only  one 

*  j   group,  for  instance,  are  there  several  groups  of  lawyers 

i 

5  i'  who  are  in  organizations? 

6  DELEGATE  MUDD:   Yes. 

7  DELEGATE  BEALL:   Would  there  be  only  one 

8  j  group  to  submit  this  name? 

^  DELEGATE  MUDD:   Under  our  proposal  there  would 

10  be  only  one  nominating  commission. 

11  DELEGATE  BEALL:   How  are  they  named? 

DELEGATE  MUDD:   It  is  all  detailed  here. 

13  DELEGATE  BEALL:   President  of  the  Bar 

1*  Association, of  the  Maryland  Bar  Association,  names  a 

15  Nominating  Committee. 

16  DELEGATE  MUDD:   No. 

1*7  DELEGATE  BEALL:  Who  does? 

18  DELEGATE  MUDD.:   The  Governor  appoints  two  of 

19  them  and  two  are  elected  from  lawyers  of  the  state. 

DELEGATE  BEALL:  From  all  the  lawyers  or  just 


12 


20 


21     from  the  organization? 
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1  DELEGATE  MUDD:   All  the  lawyers. 

2  DELEGATE  BEALL:   AU  five  thousand  some  odd? 

3  DELEGATE  MUDD:   Yes. 

*  DELEGATE  BEALL:   Where  does  the  other  one  come 

5  from? 

6  DELEGATE  MUDD:   He  is  the  judge. 

"7  DELEGATE  BEALL:   The  chief  judge  of  what,  the 

°  Court  of  Appeals? 

^  DELEGATE  MUDD:   Appointed  by  the  Court  of 

^^     Appeals . 

DELEGATE  BEALL:   Thank  you. 
THE  CHAIRMAN:  Any  other  delegates? 
1^     Delegate  Blair. 

^*  I  DELEGATE  BLAIR:   Delegate  Mudd,  On  page  6, 

Section  5.21,  term  of  office  of  judge,  Line  24,  Line 
45,  that  particular  provision  disturbs  me.   Does  it  not 
^'     appear  that  this  provision  would  foster  the  electioneering 
^°     by  a  judge  or  currying  of  favor  by  a  judge  for  his  return 
to  office. 

DELEGATE  MUDD:   You  mean  among  the  lawyers? 
DELEGATE  BLAIR:   Yes,  among  lawyers. 
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1  DELEGATE  MUDD:   Yes,  we  think  he  will  do  that 

2  by  being  a  good  judge. 

3  DELEGATE  BLAIR:   Independent  of  him  being  a 

4  good  judge,  it  seems  that  particular  provision  to  me 

5  puts  the  lawyer  on  a  spot.   I  don't  think  the  provision 

6  is  a  good  one  because  of  the  fact  that  -- 

7  THE  CHAIRMAN:  Delegate  Blair,  this  is  not  the 

8  time  for  debate.   If  you  have  a  question,  you  may  put  it. 

9  I  DELEGATE  BLAIR:  Did  your  committee  consider 
this  in  the  sense  it  was  possibly  a  bad  provision  to 

H  put  in. 

12  DELEGATE  MUDD:   Yes,  there  was  some  considerable 

13  discussion  of  this  in  our  committee  and  it  is  objectionable 

14  to  several  of  the  witnesses  who  appeared  before  our 

15  committee.   I  would  say  primarily  the  objection  came 

16  from  judges,  not  the  lawyers. 

17  The  idea  is  that  this  secret  poll  of  lawyers 

18  without  being  identified  is  a  constructive  information 

19  that  can  be  furnished  when  published  to  the  voters  in 

20  evaluating  how  they  might  vote  for  or  against  an 

21  incumbent  judge.   We  feel  it  is  a  service  to  the  voters 
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that  the  lawyers  who  should  kaow  the  most  about  an 
incumbent  judge  can  through  secret  ballot  make  available 
^     for  publication  for  information  and  guidance  of  the  public 
in  exercising  their  yes  or  no  vote  for  an  incumbent  judge. 


4 


^     That  is  the  purpose 


6 


8 
9 
10 
11 
12 
13 
14 
15 


18 


20 
21 


THE  CHAIRMAN:   Any  further  questions?   Delegate 


Smith,  Agnes  Smith. 


DELEGATE  AGNES  SMITH:   Delegate  Mudd,  in 
Section  5.20,  Line  18  you  have  an  office  in  a  political 
party.     Would  you  define  that,  please  . 

DELEGATE  MUDD:   You  mean  a  nonjudicial  member 
of  a  commission  may  not  hold  any  public  office  for 
profit  or  office  in  a  political  party  while  a  member  of 
a  commission? 

DELEGATE  AGNES  SMITH:   Yes. 
^^  DELEGATE  MUDD:   You  want  me  to  define  what? 

^"^  THE  CHAIRMAN:   What  is  an  office  in  a 

political  party, I  think, is  her  question. 
^^  DELEGATE  MUDD:   If  he  is  a  member  of  the 

Central  Committee  or  Treasurer  of  the  political  party. 
That  is  the  type  of  office  we  had  in  mind. 
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1  THE  CHAIRMAN:   Any  further  questions? 

2  Delegate  Mitchell. 

3  DELEGATE  MITCHELL:   Delegate  Mudd,  in  Section 
*  5.14,  beginning  with  Line  45,  there  is  the  provision 

5  that  if  the  Governor  fails  to  appoint  one  of  the  nominees 

®  within  60  days  after  receiving  the  list,  his  power  to 

'  make  the  appointment  shall  end  and  the  chief  judge  of  the 

°  Court  of  Appeals  shall  appoint  one  of  the  nominees. 

Q 

Did  your  committee  consider  whether 
this  was  a  violation  of  the  doctrine  of  separation  of 

-*-"*•  powers?   Isn't  it  unusual  for  a  judge  to  appoint  a  judge? 
^^  DELEGATE  MUDD:   No.   As  a  matter  of  fact,  as 

*3  I  think  I  mentioned  in  connection  with  the  appointment 

•*•*  of  commissioners,  in  Illinois,  I  believe,  it  is  the  judges 

15  of  the  trial  tier  appoint  the  judges  sitting  at  the 

1^  next  tier,  but  I  think.  Delegate  Mitchell,  the  possibility 

1'  of  this  coming  to  pass  under  the  mechanics  of  this 

1°  proposal  would  be  most  remote. 

1^  The  Governor  will  have  from  two  to  five 

*^  names  from  which  to  select  and  it  is  really  not  in  there 

^1  in  my  judgment  to  give  the  judge  the  power  of  appointment, 
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1  but  just  to  provide  some  manner  of  filling  the  vacancy  in 

2  i  the  event  the  Governor  did  not  exercise  the  appointive 

3  power. 

THE  CHAIRMAN:   Delegate  Mitchell. 

5  I              DELEGATE  MITCHELL:   Why  put  it  in  at  all? 

I 

^  After  all,  although  it  has  to  be  done,  there  are  a  lot  of 

7  unconstitutional  things  done,  sometimes,  even  by  judges. 

8  It  would  seem  to  me  it  is  better  not  to  put  that  in  at 

9  all  because  I  think  it  is  highly  irregular  for  a  judge 
^^  to  appoint  a  judge. 

^^  DELEGATE  MUDD:   If  we  didn't  have  that 

^*  provision  in  there  and  the  Governor  stood  by  and  didn't 

13  appoint  you  could  have  a  vacancy  that  was  never  filled. 

1*  DELEGATE  MITCHELL:   Not  if  there  is  a  mandate 

15  that  he  shall  appoint  within  60  days.   You  say  if  the 

16  Governor  does  not  appoint.  Did  you  consider  language  that 
1*7  would  give  a  mandate  to  the  Governor  to  appoint  within  60 

18  days? 

19  DELEGATE  MUDD:   Yes.   Line  38  says  the  Governor 

20  shall  fill  a  vacancy. 

21  THE  CHAIRMAN:  Do  you  have  a  further  question, 
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1  Delegate  Mitchell? 

2  DELEGATE  MITCHELL:  But  then  you  qualify  it  by 

3  your  limit,  60-day  limit,  doesn't  follow  the  mandate. 

4  The  Governor  shall  fill  a  vacancy  within  60  days,  it 

5  seems  to  me  it  should  be.   Did  you  consider  putting  that 

6  up  by  the  Governor  shall  fill  a  vacancy  within  60  days? 

7  DELEGATE  MUDD :   I  think  it  implies  it  in  the 

8  over-all  consideration  of  the  Section  but  may  I  yield  to 

9  Judge  Henderson. 

10  THE  CHAIRMAN:   Delegate  Henderson,  can  you 

11  reply  further  to  the  inquiry? 

12  DELEGATE  HENDERSON:   I  should  like  to  add 

13  briefly  to  this .   I  think  our  attention  was  brought  to 

14  a  case  in  one  of  the  other  states  in  which  an  impasse 

15  developed  where  the  Governor  was  displeased  with  the 

16  nominees  specified  by  the  commission  and  simply  neglected 

17  to  appoint,  refused  to  appoint.   There  was  no  way  to 

18  compel  them  to  do  so. 

19  This  provides  an  alternative  so  that  if  the 

20  GDvernor  does  not  appoint,  then  the  duty  devolves  upon  the 

21  Chief  Judge  of  the  Court  of  Appeals. 
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I  think  that's  a  very  unusual  thing 

2 

If  I  might  say  one  other  word  about  the  alleged  impropriety 

^     of  a  judge  appointing  a  judge,  that  the  whole  English 

sys  tem  which  has  existed  for  centuries  and  is  recognized 

^     as  one  of  the  best  in  the  world,  I  believe,  all  of  the 
6 


4 


judges  except  one  throughout  the  English  system  are 
appointed  by  the  highest  court,  the  chief  judge  of  their 
highest  court  so  it  is  not  without  precedent.   It  would 
be  a  rare  occurrence. 

THE  CHAIRMAN:  Delegate  Mitchell. 

DELEGATE  MITCHELL:   Would  Judge  Henderson 
ask  a  further  question? 

DELEGATE  HENDERSON:   Yes. 

DELEGATE  MITCHELL:   England  does  not  have  a 

15 

constitution  and  does  not  provide  for  the  same  separation 

of  powers  as  we  have  provided. 

Isn't  this  a  violation  of  the  doctrine  of 
separation  of  powers? 

THE  CHAIfMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  don't  believe  it  is. 
Actually  the  separation  of  powers  is  not  such  an 
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1  inflexible  system  as  we  sometimes  imagine.   In  other 

2  words,  the  administrative  agencies  attached  to  the 

3  executive  are  given  rule-making  power  in  many  instances 

4  which  is  of  a  quasi-judicial  character. 

5  We  can  see  through  here  there  are  shared 

6  powers  throughout  all  the  different  departments.  In 

7  this  one  small  particular  it  is  merely  providing  an  alter' 

8  native  in  case  the  Governor  fails  to  perform  his  duty. 

9  It  is  really,  it  is  something  like  a  mandate  to  the  court 

10  to  do  it  if  the  Governor  doesn't.   It  is  very  much  like 

11  the  enforcement  provision  of  reapportionment,  I  suggest. 

12  DELEGATE  MITCHELL:   A  further  question  of 

13  Delegate  Mudd .   Does  5.16  contemplate  a  trial  court 

14  nominating  commission  in  each  district? 

I 

15  DELEGATE  MUDD:   As  provided  by  the  number 

16  and  composition  of  commissions  and  terms  of  members  shall 

17  be  prescribed  by  law.   That  is  left  to  the  legislature. 

18  THE  CHAIRMAN:   Delegate  Mitchell. 

19  DELEGATE  MITCHELL:   Did  your  committee 

20  contemplate  there  would  be  a  trial  court  nominating 

21  commission  in  each  district? 
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1  THE  CHAIRMAN:   What  do  you  mean  by  district, 

2  Delegate  Mitchell? 

3  DELEGATE  MITCHELL:   In  which  the  trial  courts 

4  shall  commit. 

5  DELEGATE  MUDD:   Not  necessarily.   We  did  not 

6  contemplate  there  would  be  a  nominating  commission  for 

7  every  political  subdivision  if  that  answers  your  question. 

8  DELEGATE  MITCHELL:   It  is  evident  that  some 

9  of  your  districts  will  comprise  more  than  one  political 

10  subdivision. 

11  DELEGATE  MUDD:   It  is  entirely  possible  that 

12  some  of  the  districts  set  up  by  the  legislature  may 

13  comprise  more  than  one  county,  yes. 

14  DELEGATE  MITCHELL:  Therefore,  did  your  committee 

15  contemplate  rather  one  trial  court  nominating  commission 

16  chosen  from  all  of  the  state  to  nominate  candidates  for  a 

17  position  in  a  certain  district? 

18  DELEGATE  MUDD:   No,  we  envisioned  more  than 

19  one  for  the  state. 

20  THE  CHAIRMAN:   Delegate  Mitchell. 

21  DELEGATE  MITCHELL:   If  you  envisioned  more 
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than  one,  how  many? 

DELEGATE  MUDD:   Without  knowing  how  many 
judges  and  how  many  districts  were  going  to  be  created 
by  the  legislature,  we  did  not  project  our  thinking  to  that 
phase  of  the  matter  and  left  it  to  the  wisdom  of  the 
legislature.  They  may  divide  the  state  into  divisions 
as  they  see  fit,  larger  in  some  areas,  smaller  in  others. 
It  is  just  a  detail  we  did  not  feel  we  should  deal  with. 

THE  CHAIRMAN:   Delegate  Mudd,  if  the  Chair 
may  restate  the  question  posed  by  Delegate  Mitchell, 
I  think  she  is  asking  something  like  this .   Under  the 
plan  it  is  contemplated  that  the  legislature  will  create 
districts  for  the  district  court.  She  understands  that 
the  legislature  will  provide  the  number  of  nominating 
commissions . 

She  asks  whether  our  committee  contemplated 
that  in  fulfilling  these  duties,  the  legislature  would 
necessarily  provide  a  trial  court  nominating  commission 
for  every  district  it  provided. 

DELEGATE  MUDD:   Yes. 


THE  CHAIRMAT^:   Delegate  Mitchell 
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1  DELEGATE  MITCHELL:   Will  that  accompany  your 

2  report?   Because  it  seems  to  me  without  that  as  a  part 

3  of  the  report,  we  might  wind  up  with  just  one  trial  court 
*     nominating  commission  as  we  have  just  one  appellate 

5     court  nominating  commission,  which  would  be  unfair  to  the 
"     various  districts. 

7  DELEGATE  MUDD:   I  agree  it  would  seem  unfair 

°     to  me  and  it  just  never  occurred  within  the  discussion  in 
^     our  committee  that  such  a  situation  would  result  as  you 
^^     think  possible. 

THE  CHAIRMAN:   Delegate  Mitchell,  the  Chair 
suggests  that  part  of  your  purpose  may  be  accomplis  hed 
^^     by  reason  of  the  fact  that  the  language  used  is  in 
^*     the  plural,  it  refers  to  commissions,  not  commission. 

15  Delegate  Sollins. 

16  DELEGATE  SOLLINS :   Delegate  Mudd,  with 
1*^     regard  to  Section  5.13,  what  was  the  committee 

1®     rationale  with  regard  to  prohibiting  a  man  who  has 

his  office  and  practice  in  one  county  but  resides  in 
another  from  being  eligible  to  be  a  candidate  for  judge? 


11 
12 


19 
20 


21  DELEGATE  MUDD:   You  mean  why  did  we  eliminate 
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1  qualifications  of  practicing  law  in  the  area  as  making  him 

2  eligible  for  appointment? 

3  DELEGATE  SOLLINS:  If  he  resides  in  the  other 
^     county. 

5  DELEGATE  MUDD:   My  recollection  of  the  view 

6  of  the  committee  was  that  the  judge  sitting  in  an  area 

'7  s  hould  reflect  the  culture  perhaps  of  the  area  for  which 
o  he  was  administering  justice  and  that  the  limitations  of 
9     residence  was  more  realistic  and  practical  than  the 

possible  double  eligibility  rule  of  residence  or  principal 

office. 
^2  THE  CHAIRM^ :   Delegate  Sollins . 

13  j  DELEGATE  SOLLINS:  What  consideration  did  the 

I 

1*  committee  give  to  a  lawyer  perhaps  who  practiced  in  one 
county  for  many,  many  years,  has  great  knowledge  of  the 
area,  all  his  clients  come  from  that  particular  county, 
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1'''     yet,  nevertheless,  resides  in  another  county? 


DELEGATE  MUDD:   We  recognized  and  it  was  pointed 
out  to  us  rather  persuasively  that  under  those  circum- 
stances you  indicated  the  Bench  in  some  instances  could 
be  deprived  of  talent  of  a  very  capable  lawyer.   But, 
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nevertheless  residence  was  a  more  practical  requirement. 

THE  CHAIRMAN:   Delegate  Sollins. 

DELEGATE  SOLLINS:   Delegate  Mudd,  another 
question  in  regard  to  Section  5.17.   Did  the  committee 
give  any  consideration  to  providing  for  election  of 
lawyers  to  the  nominating  commission  by  secret  ballot. 

DELEGATE  MUDD:   No,  I  don't  recall  that  the 
matter  of  secret  ballot  was  ever  suggested  in  connection 
with  the  election  of  the  lawyers  for  the  nominating 
commission. 

THE  CHAIRMAN:   Delegate  Sollins. 

DELEGATE  SOLLINS :   Do  you  know  what  the 
practice  is  in  other  states  that  have  this  method? 

DELEGATE  MUDD:   No,  I  don't  recall  any  informa- 
tion adduced  to  our  committee  which  would  commit  there 
was  any  secret  ballot. 

THE  CHAIRMAN:   Delegate  Sollins,  the  Chair 
is  not  sure  he  understood  your  question  or  the  answer 
and  I  am  interested  in  only  having  the  record  straight. 
Would  you  restate  it?  Did  the  committee  consider  -- 

DELEGATE  SOLLINS:   My  question  was  with 
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1  regard  to  Section  5.17,  the  lawyer  member  of  the 

2  nominating  commission.   I  wanted  to  know  what  considera- 

3  tion  the  committee  gave  to  having  the  lawyer  members 

4  elected  by  secret  ballot. 

5  THE  CHAIRMAN:   I  understood  that  but  I  did  not 

I 

6  know  whether  there  was  some  implication  that  it  was 

7  prohibited  in  the  light  of  the  last  section  of  the 

8  section.   Delegate  Sollins. 

9  DELEGATE  SOLLINS:   I  understand  it  is  not 

10  prohibited  but  I  was  curious  why  the  committee  did  not 

11  put  it  in  as  a  constitutional  revision. 

12  THE  CHAIRMAN:   So  the  record  will  be 

13  straight,  let  me  state  it  more  clearly.   I  think  the 

14  question  really  is  why  did  not  the  committee  consider 

15  requiring  in  the  constitution  that  the  election  of 

16  lawyer  members  of  the  commission  be  by  secret  ballot. 

17  Is  that  the  question,  Delegate  Sollins? 

18  DELEGATE  SOLLINS:   That  is  correct. 

19  DELEGATE  MUDD:   The  answer  is  it  could  be 

20  prescribed  by  rule  but  we  did  not  consider  it  to  the 

21  best  of  my  recollection  as  necessary  to  be  put  into  the 
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1  constitution. 

2  THE  CHAIRMAN:  Delegate  Macdonald. 

3  DELEGATE  MACDONALD:   Delegate  Mudd ,  referring 

4  your  attention  to  Page  6,  Line  45,  taking  after  pool  by 

5  secret  ballot.   What  is  meant  by  the  term  secret  ballot, 

6  Mr.  Mudd?   Does  that  contemplate  the  ballot  will  be 

7  signed  or  unsigned? 

8  DELEGATE  MUDD:   The  context  we  used  in  our 

9  committee  to  the  best  of  our  ability.  Delegate  Macdonald, 

10  was  the  ballot  that  would  not  be,  could  not  be  identified 

11  with  the  party  who  voted  and  probably  would  be 

12  accomplished  by  a  ballot  being  returned  in  a  blank 

13  envelope  without  identifying  the  sender  or  the  party 

14  who  exercised  the  vote.   That  is  the  extent  to  which  we 

15  discussed  in  our  committee,  as  I  recollect. 

16  THE  CHAIRMAN:   Delegate  Macdonald,  do  you  have 

17  a  further  question? 

18  DELEGATE  MACDONALD:   Thank  you. 

19  THE  CHAIRMAN:   Delegate  Storm. 

20  DELEGATE  STORM:   Referring  back  to  Mr.  Sollins' 

21  question  on  residence,  how  long  do  you  think  it  might 
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1  be  for  an  attorney  to  be  able  to  become  familiar  with 

2  the  culture  and  so  on  in  the  county?   How  long  should  he 

3  reside  there? 

4  As  I  understood,  there  have  been 

I 

5  i  some  judges  who  have  moved  in  order  to  get  an  appointment. 

6  I  thought  this  was  a  nice  idea.   But  I  wondered  how  long 

7  a  residence  was  required. 

8  DELEGATE  MUDD:  At  the  time  of  appointment 

9  is  the  only,  a  resident  of  the  state  five  years  prior  to 

10  appointment  but  a  resident  of  the  district  or  county 

11  at  the  time  of  appointment. 

12  THE  CHAIRMAN:   Delegate  Blair. 

13  DELEGATE  BLAIR:   Mr.  Chairman,  can  you  tell 

14  me  how  a  lay  commission  can  evaluate  the  judicial 

15  qualifications  of  a  candidate  for  judge? 

16  DELEGATE  MUDD:  Well,  I  feel  in  answer  to  that 

17  question.  Delegate  Blair,  that  it  is  an  extremely  difficult 

18  matter  to  evaluate  the  talents  of  a  lawyer  as  a  judge. 

19  In  the  view  of  the  committee  there  are  capable  laymen  who 

20  I  by  virtue  of  knowledge  of  people  in   the  community  or 

21  exposure  to  the  court  processes  could  have  a  very  valuable 
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1  opinion  and  a  worthwhile  opinion  in  evaluating  the 

2  judicial  temperament,  community  interest,  and  talents 

3  that  go  to  make  up  a  good  judge. 

4  THE  CHAIRMAN:   Delegate  Blair. 

5  DELEGATE  BLAIR:   This  is  acting  on  the 

6  basis  of  hearsay  testimony,  isn't  it? 

7  DELEGATE  MUDD:  What  about  those  who  want  the 

8  right  to  exercise  the  vote? 

9  THE  CHAIRMAN:  Delegate  Blair,  do  you  have  a 

10  further  question? 

11  DELEGATE  BLAIR:   No,  sir. 

12  THE  CHAIRMAN:   Delegate  Raley. 

13  DELEGATE  RALEY:   Mr.  Chairman,  I  am  sorry  but 

14  on  this  nominating  committee  I  just  am  not  quite  clear. 

15  Let's  use  a  specific  example.   Charles  County,  your  county, 

16  has  a  superior, or  will  have  a  Superior  Court  judge, 

17  when  Judge  Digges  retires.   The  nominating  committee  will 

18  be  set  by  law,  as  I  understand  it.  But  will  the  nominating 

19  committee  be  from  Charles  County  or  will  it  be  from  a 

20  district  of  St,  Mary's,  Charles,  and  Talbot  or  from  the 

21  state  or  is  it  as  it  will  be  set  by  law? 
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1  THE  CHAIRMAN:   Delegate  Raley,  proceed. 

2  DELEGATE  RALEY:   There  is  nothing  in  here 

3  that  actually  precludes  having  just  one  Superior  Court 

1 

*  nominating  commission  for  the  state,  is  that  correct? 

5  DELEGATE  MUDD:   It  might  appear  that  we 

6  drafted  this  section  after  sone  votes  on  other  sections 

7  and  specifically  eliminated  any  guide  lines  to  the 

8  legislature.  They  have  absolute  control  of  the  situation. 

9  THE  CHAIRMAN:   Delegate  Raley. 

10  DELEGATE  RALEY:   Chairman  Mudd,  is  it  your 

H  intention  that  there  would  be  at  least  more  than  one 

•"•^  nominating  commission  or  regional  nominating  commission 

13  oer  per  county  nominating  commissions?  What  is  the  in- 

14  tention  of  the  committee. 

15  DELEGATE  MUDD:   It  was  the  thought  of  the 

16  committee  that  there  would  certainly  be  more  than  one 

17  nominating  commission  and  we  used  the  word  commissions, 

18  as  the  President  pointed  out.   It  was  not  our  expectation 

19  that  there  would  be  a  nominating  commission  for  every 

20  political  subdivision. 

! 

21  THE  CHAIRMAN:   Delegate  Bennett. 
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1  DELEGATE  BENNETT:   Delegate  ^fudd,  referring 
I 

2  to  Section  5.14,  you  say  that  the  list  should  contain 

3  no  fewer  than  two  nor  more  than  five  eligible  persons. 

4  Would  you  indulge  me  by  giving  me  the  benefit 

5  of  the  committee '-s  thinking  on  how  you  arrived  at  that 

6  figure  of  as  few  as  two? 

7  DELEGATE  MUDD:   To  accommodate  Delegate  Grant's 

8  Garrett  County. 

9  THE  CHAIRMAN:   Delegate  Bennett,  can  I  ask  you 

10  further  whether  or  not  in  your  considerations  it  would  be 

11  possible  for  the  Governor  to  return  the  list  even  if  it 

12  came  from  Garrett  County  to  ask  for  a  larger  number  of 

13  nominees?   Is  he  to  return  the  list? 

14  DELEGATE  MUDD:   It  is  not  so  provided  but  I 

15  would  certainly  assume  such  procedure  might  be  necessary 

16  in  the  event  of,  or  obviously  if  the  commission  sent  up 

17  a  list  of  two  names  and  something  should  happen  to  both 

18  those  nominees  before  either  had  been  appointed,  it  would 

19  be  an  empty  list  and  there  would  have  to  be  some  correc- 

20  tive  procedures.  But  it  is  not  contemplated  that  the 

21  GDvernor  could  deviate  from  the  list  or  not  separate  the 
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1  list  except  in  some  unforseen  circumstance. 

2  THE  CHAIRMAN:   Delegate  Bennett. 

3  DELEGATE  BENNETT:   But  think  he  could  return 

4  the  list  to  the  nominating  committee. 

I 

6  DELEGATE  MUDD:  There  is  no  reason  that  occurs 

6  to  me  at  the  moment  except  if  the  list  was  determined 

7  not  to  be  a  list  such  as  if  both  nominees  were  dead  or 

8  something  of  that  nature  before  he  made  the  appointment. 

9  THE  CHAIRMAN:   I  think  the  Chair  can  paraphrase 

10  the  question  of  what  Delegate  Bennett  is  getting  at  which 

11  is  whether  the  Governor  could  return  the  list  if  he  didn't 

12  like  it  and  was  not  satisfied  with  it?   Is  that  your 

13  question? 

14  DELEGATE  BENNETT:   Partly  it. 

15  DELEGATE  MUDD:   The  answer  to  that  is 

16  absolutely  not  and  if  he  doesn't  exercise  his  power  of 

17  appointment  within  the  list,  it  is  within  the  power  of 

18  the  chief  judge  to  make  the  appointment. 

19  THE  CHAIRMAN:   Delegate  Bennett. 

20  DELEGATE  BENNETT:  As  I  understand  it,  as  it 

21  operates  in  the  City  of  St.  Louis  and  Kansas  City  under 
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1  the  so-called  Missouri  Plan,  the  Governor  is  able  to 

2  I   return  the  list  when  there  are  not  a  sufficient  number 

3  of  candidates  on  the  list.   If  we  are  following  that 

4  plan,  I  should  think  he  could  return  it. 

5  THE  CHAIRMAN:  What  do  you  mean  by  not  sufficient 

6  number,  not  sufficient  to  fill  the  vacancy? 

7  DELEGATE  BENNETT:   No,  not  more  than  two.   He 

8  can  return  it  if  there  is  not  a  minimum  number. 

9  DELEGATE  MUDD:   Delegate  Bennett,  may  I  amplify 

10  my  answer  to  your  first  question.   Our  minimum  of  two 

11  actually  was  geared  to  not  bring  about  an  impossible 

12  situation  in  a  small  or  area  where  there  were  very  few 

13  lawyers.   I  illustrated  it  by  Garrett  County.   If  there 

14  I    are  only  six  members  of  the  Bar,  it  would  seem  at  the  time 

15  of  a  vacancy,  there  it  would  seem  impractical  to  require 

16  a  list  of  not  less  than  five. 

17  THE  CHAIRMAN:   Delegate  Bennett. 

18  DELEGATE  BENNETT:   Yes,  sir,  but  on  the  other 

19  hand,  if  it  were  Montgomery  County  with,  what,  2200 

20  lawyers  in  it,  the   nominating  committee  sent  up  a  list 

21  of  only  two  candidates,  it  would  seem  to  me  within  reason 
the  Governor  could  rptnrn  i  t.  and  ask for  a    larger  number 


THE   JACK    SALOMON    REPORTING    SERVICE 

100  KquiCiI.lc  lidiMiim- 

Cnnrl  lieporlcrs  Bullimorc-,  .Maryl.ind  21202  539-6760 


4016 


1  of  candidates . 

2  THE  CHAIRMAN:   What  is  your  question? 

3  DELEGATE  BENNETT:   Is  that  possible? 

*  DELEGATE  MUDD:   No,  sir,  we  think  two  to  five 

5  will  be  the  best  of  the  best. 

6  THE  CHAIRMAN:   Delegate  Pullen. 

'^  DELEGATE  PULLEN:   This  is  the  question  to 

Q  Chairman  Mudd  but  I  would  like  to  make  a  brief  statement 

9  first. 

^^  I  am  in  general  sympathy  with  the  program, 

I 
^^     well,  I  rather  like  it.   However,  there  is  a  question 

^2  that  Delegate  Mitchell  asked  that  I  would  like  to  follow 

13  up .   I  was  told  the  other  day  that  the  judiciary  could 

1*  not  compel  the  legislature  to  carry  out  a  mandate  of  the 

15  Constitution.   Nor  could  the  judiciary  enact  laws  in  the 

16  absence  of  any  action  on  the  part  of  the  legislature. 

17  Now  the  question  here  is:   Does  that  principle 

18  of  law  and  constitutionality  still  hold  in  this  case? 
That  is,  when  the  Governor  refuses  or  fails  to  act  on 
the  mandate  of  the  constitution,  that  a  judge  shall  be 
appointed  within  a  certain  number  of  days.   I  left  out 
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1  something. 

2  I  was  told  the  only  recourse  is  the  ballot. 

3  Is  that  true  in  this  case? 

*  DELEGATE  MUDD :   No,  because  we  have  provided 

i 

5  here  as  pointed  out  by  Delegate  Mitchell,  Delegate 

6  Pullen,  that  if  the  Governor  fails  to  appoint  within  the 

7  60  days, the  chief  judge  of  the  Court  of  Appeals  shall 

8  have  the  power  of  appointment. 

9  THE  CHAIRMAN:  Delegate  Pullen. 

10  DELEGATE  PULLEN:   Is  not  that  an  invasion  of 

11  the  powers  of  the  executive? 

12  DELEGATE  MUDD:   I  can  only  cite  you  the 

13  reasoning  advanced  by  Delegate  Henderson  in  whose  judgment 

14  I  have  implicit  confidence  and  he  says  no. 

15  THE  CHAIRMAN:   Delegate  Pullen. 

16  DELEGATE  PULLEN:   Judge  Henderson,  the  same 

17  principle  would  apply?   If  the  Legislature  failed  to 

18  act  on  a  mandate  of  the  Constitution,  could  the  judiciary 
1^  take  action? 

20  THE  CHAIRMAN:   Delegate  Henderson,  can  you 

21  reply  to  the  question  put  by  Delegate  Pullen? 
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1  DELEGATE  HENDERSON:   I  think  the  only  instance 

2  I  recall  in  which  such  a  situation  developed  was  over 

3  reapportionment.   That,  of  course,  is  a  very  exceptional 
case. 

5  This  business  of  saying  that  where  an  office 

6  must  be  filled,  it  can  be  filled  in  the  alternative  by 

7  someone  else  is,  I  think,  not  a  departure  from  general 

8  principle.   I  think  that's  not  an  unusual  provision  to 

9  provide  against  the  possibility  of  having  a  stalemate 

I 

10  and  impasse  so  that  a  vital  office  remains  unfilled. 

11  That  is  exactly  the  situation  which  occurred  in  at  least 

12  one  state  where  such  an  impasse  did  develop.  That's  the 

13  reason  we  sought  to  cover  it  here. 

14  THE  CHAIRMAN:   Delegate  Pullen. 

15  DELEGATE  PULLEN:   I  don't  think  we  ought  to 

16  argue  this  case  but  I  cannot  see  the  difference  in  logic. 

17  THE  CHAIRMAN:   You  have  opportunity  to  debate 

18  it  later,  Delegate  Pullen. 

19  DELEGATE  PULLEN:  Can  I  put  it  in  the  form  of  a 

20  j  question? 

21  THE  CHAIRMAN:   State  your  question. 
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1  DELEGATE  PULLEN:  What  is  the  difference  in  the 

2  courts  acting  in  one  case  and  not  in  the  other,  one  when 

3  the  Gcv  ernor  is  concerned  and  one  in  which  the  legislature 
'  is  concerned. 

5  THE  CHAIRMAN:   Proceed,  Delegate. 
I 

6  DELEGATE  MUDD:   I  think  it  is  clear.  Delegate 

'  Pullen,  that  in  one  instance  you  are  speaking  of 

8  j  the  court's  enacting  the  law  and  in  the  other  case  you 

^  are  speaking  of  the  court  exercising  the  appointive 
function.   I  think  there  is  quite  a  difference. 

^^  THE  CHAIRMAN:  Delegate  Chabot . 

^2  DELEGATE  CHABOT:   Section  5.24  forbids  a 

13  judge  to  run  for  elective  office  other  than  the  judicial 

1^  office  he  then  holds 

15  Would  that  forbid  a  judge  from  running 

IS  for  constitutional  convention  delegate  too? 

^'^  DELEGATE  MUDD:   You  raise  most  interesting 

questions,  sir.   Are  we  going  to  have  another  one  within 


10 


18 


1^     our  lifetime?   I  won't  answer  it  if  we  are 


20 
21 


THE  CHAIRMAN:  Delegate  Chabot. 

DELEGATE  CHABOT:   I  believe  that  there  is  a 
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1  likelihood  that  this  constitution  will  contain  provisions 

2  for  the  people  to  determine  every  20  years  or  so  whether 

3  or  not  there  shall  be  a  Convention. 

4  DELEGATE  MUDD:  Didn't  the  Attorney  General 

5  define  our  position  before  we  ran  for  election  with 

6  respect  to  legislature  or  judges?   I  don't  know  what 

7  his  determination  was, whether  this  was  a  political  office 

8  '   we  hold  or  not. 

9  THE  CHAIRMAN:  The  term  was  somewhat  different. 

10  The  term  there  was  office  of  profit  or  trust.   The 

11  term  here  is  elective  office. 

12  DELEGATE  MUDD:  Do  you  agree  the  position  of 

13  delegate  is  not  a  position  of  profit?   (Laughter.) 

14  THE  CHAIRMAN:  Delegate  Chabot. 

15  DELEGATE  CHABOT:   I  am  concerned  with  the 

16  fact  that  you  used  a  different  term.   You  have  used 

17  office  of  profit  several  places  in  this  group  of  sections 

18  and  in  fact  I  believe  you  use  it  later  on  in  this  very 

19  section.   Yet  on  Line  32  where  the  same  term  might  have 

20  been  used,  you  used  a  different  term. 

21  I  take  it  there  was  deliberate  intention  to 
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1  have  a  different  meaning. 

2  THE  CHAIRMAN:   May  I  paraphrase  the  question? 

3  Delegate  Mudd,  I  think  Delegate  Chabot  is  asking  whether 
^     the  committee  intended  to  apply  a  different  rule  in  Line 
5     39  of  Section  5.24,  by  using  the  term  "elective  office" 
"     than  would  be  applied  elsewhere  where  the  term  "office  of 
'''     profit"is  used 

DELEGATE  MUDD:   Yes,  1  think  we  did. 
^  THE  CHAIRMAN:   Further  questions,  Delegate 

10     Chabot? 

DELEGATE  CHABOT:   Yes,  sir.   With  regard 
to  Section  5.25,  the  Court  of  Appeals  is  given  the  power 
1^     to  either  remove  or  to  censure,  but  the  Com.mission  on 
^*     Judicial  Disabilities  is  given  the  power  only  to  recommend 
15     a  removal. 
1^  Was  there  some  reason  why  the  commission  ought 

1'     not  be  given  the  power  to  recommend  merely  a  censure? 
18  DELEGATE  MUDD:   We  debated  that  matter  quite 

1^    some  time,  Delegate  Chabot,  and  had  a  great  deal  of 

difficulty  with  the  power  to  censure.  We  ended  up  with 


11 
12 


20 


21     drafting  in  that  manner  because  we  thought  it  was  rather 
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1  difficult  and  impractical  result  to  have  a  committee 

2  on  disabilities  make  no  other  recommendations  to  the 

3  Court  of  Appeals  than  a  recommendation  of  censure. 

4r  We  thought  it  was  a  better  accommodation  of 

5  the  over-all  situation  for  the  case  not  to  go  to  the  Court 

6  of  Appeals  unless  in  the  opinion  of  the  Committee  on 

7  Judicial  Disability  the  error  was  serious  enough  to 

8  warrant  retirement  or  removal,  then,  however   the 

9  Court  of  Appeals  felt  to  the  contrary,  they  might  censure. 

10  THE  CHAIRMAN:   Further  question,  Delegate 

11  Chabot? 

DELEGATE  CHABOT:   Yes,  I  have  one  more,  sir. 

13  j   With  regard  to  Section  5.17,  in  response  to  Delegate 

14  Sickles,  you  indicated  that  by  a  rule  those  lawyers  who 

15  would  be  eligible  to  be  electors  for  the  lawyer 

16  members  of  the  nominating  commissions  might  be  limited  to 

17  those  engaged  in  the  practice  of  law  as  distinguished  from 

18  those  who  acted  but  were  presently  engaged  in  other 

19  o  ccupations . 

20  Would  it  also  be  possible  by  rule  to  limit 

21  the  category  of  lawyer  electors  to  those  who  are  members 


12 
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1  of  the  Maryland  State.  Bar  Association? 

2  DELEGATE  MUDD:   It  would  be  possible,  yes. 

3  THE  CHAIRMAN:   Delegate  Chabot,  do  you  have 

^  a  further  question? 
I 

5  DELEGATE  CHABOT:   No. 

6  THE  CHAIRMAN:   Are  there  any  further  questions 

7  of  the  committee   chairman? 

8  DELEGATE  KOSS:   Chairman  Mudd,  with 

9  reference  to  5.13,  you  use  the  word  regiment.   Was  it 

10  the  committee's  intention  that  the  use  of  the  word 

11  resident  be  interpreted  as  resident  for  purposes  of 

12  voting? 

13  The  reason  I  ask  that  is  that  under  Suffrage 

14  and  Elections  S6cE-2,  the  General  Assembly  has  the  broad 

15  mandate  to  define  residence  for  the  purpose  of  voting. 

16  I  just  wanted  to  make  clear  whether  the  same,  the  term 

17  resident,  as  applied  in  that  section,  would  also  be  used 

18  here  or  what  the  committee  intention  was. 

19  DELEGATE  MUDD:   All  I  can  say  is  the  committee 

20  did  debate  the  choice  of  the  word  resident,  citizen,  also 

21  considered  the  word  domiciled.   We  finally  decided  upon  the 


THE   JACK    SALOMON    REPORTING   SERVICE 

ino  Kquitnlilc  Duildint; 

Court  rtrporl.Ts  BMllimorP,  Maryland  21202  539-6760 


4024 


1  word  resident  as  being  most  descriptive  and  most  restric- 

2  tive,  I  think,  in  our  language. 

3  THE  CHAIRMAN:   Delegate  Koss. 

what 

4  DELEGATE  KOSS:   Can  I  ask/the  restriction 

5  I   was  the  connmittee'  intended? 

6  DELEGATE  MUDD:   Actual  residence  in.   You 

7  would  be  a  voter  if  you  said  voting  resident,  you 

8  could  actually  have  a  voting  residence  here  and  live  for 

9  the  greater  part  of  the  time  elsewhere. 

10  THE  CHAIRMAN:   Delegate  Koss. 

11  DELEGATE  KOSS:  Well,  I  have  great  sympathy 

12  for  Delegate  Grant  in  Garrett  County.   I  wondered  if 

13  a  lawyer  for  20  years  maintained  a  summer  home  and  spent 

14  four  months  a  year  on  Deep  Creek  Lake  would  be  considered 

15  a  resident? 

16  THE  CHAIRMAN:   So  do  I  have  sympathy 

17  for  him.   Delegate  Rybczynski. 

18  DELEGATE  RYBCZYNSKI:   Mr.  Chairman,  I  have 

19  been  going  over  some  of  the  material  previously  furnished 

20  to  all  of  us  and  specifically  I  am  on  this  telephone 

21  conversation.   I  am  trying  to  pin  down  one  of  your  previous 
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1  statements  made  earlier  today.   You  said  this  is  the  plan 

2  basically  used  in  Missouri.  Ir    this  correct? 

3  DELEGATE  MUOD:   Yes. 

4  DELEGATE  RYBCZYNSKI:   It  occurs  to  me  in  some 

5  of  this  material  there  was  some  qualification  put  on  that, 

6  Is  the  Missouri  Plan  used  in  the  entire  state  of 

7  Missouri? 

8  DELEGATE  MUDD:   No,  only  with  respect  to  some 

9  courts.   It  has  been  expanded  over  the  years.   It  began, 

10  I  think,  with  the  Court  of  Appeals  and  has  now  been 

11  extended  to  courts  in  St.  Louis  and  Kansas  City  possibly, 

12  but  it  is  being  expanded  as  the  legislature  there 

13  implements  it. 

14  THE  CHAIRMAN:   Delegate  Rybczynski. 

15  DELEGATE  RYBCZYNSKI:   So  that  the  experience 

16  in  Missouri  is  not  statewide  after  25  years  of  use. 

17  Okay,  sir.   I  do  want  to  ask  you  this. 

18  On  this  question  of  term  of  office,  we  talked 

19  about  wanting  judges  who  would  feel  secure  and  wouldn't 

20  have  to  stand  for  re-election  against  live  opposition 

21  I    and  all  this.   Doesn't  this  sort  of  knock  your  own  theory 
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1  in  the  head  about  this  in  reducing  the  term  from  15  years 

2  to  10  years? 

3  DELEGATE  MUDD:   Not  in  the  judgment  of  the 

4  committee  in  view  of  the  information  available  to  us 

5  15-year  term  in  Maryland  is  one  of  the  longest  terms 

6  allowed  for  judges  in  any  state  and  that  with  the  non- 

7  competitive  election  and  our  recommendation  with  respect 

8  to  removal  and  retirement,  all  that  was  more  consistent 

9  with  the  10-year  term  and  running  against  the  record  of 

10  10  years . 

11  THE  CHAIRMAN:  Delegate  Rybczynski. 

12  DELEGATE  RYBCZYNSKI:   Mr.  Chairman,  with 

13  I  reference  to  the  lay  members  of  the  nominating  committee, 

14  I  I  can  greatly  appreciate  the  facility  with  which  lay 

j 

15  members  would  know  the  various  members  of  the  Bar 

or 

16  Association  and  in  your  county,  for  instance, /Mr .  Grant's 

17  county.   But  how  could  a  lay  member  possibly  know  the 

18  2,500  different  lawyers  of  Baltimore  City  and  their 

19  qualifications  for  the  office? 

20  DELEGATE  MUDD:   The  answer  is  that  I  doubt  if 

I 

21  there  is  any  lay  person  in  Baltimore  City  who  would  know 
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1  intimately  all  2,500  lawyers  of  that  city,  if  you  have 

2  that  many.   But  I  would  assume  there  are  laymen  in  that 

3  city  who  are  knowledgeable  in  the  business  affairs  of  the 

4  city  and  by  hearsay  at  least  would  have  a  rather  generous 

5  knowledge  of  a  great  number  of  lawyers . 

6  THE  CHAIRMAN:  Are  there  any  further  questions? 

7  Delegate  Weidemeyer. 

8  DELEGATE  WEIDEMEYER:   Mr.  Chairman,  did  the 

9  committee  give  consideration  to  the  fact  that  both  the 

10  Chairman  and  I  have  enjoyed  many  happy  and  successful 

11  years  of  practice  under  the  present  system  of  judicial 

12  appointments? 

13  DELEGATE  MUDD:   Did  I  give  consideration  to 

14  that? 

15  DELEGATE  WEIDEMEYER:   Did  the  committee  give 

16  consideration  to  the  fact  that  both  you  and  I  have 

17  enjoyed  many  happy  and  successful  years  of  practice  under 

18  the  present  system  of  judicial  appointments  and  elections 

19  DELEGATE  MUDD:   I  forgot  to  remind  them  you 

20  !   did  but  it  was  obvious  from  my  position  as  Chairman  I  was 

21  not  enjoying  it  so  they  could  not  reach  that  conclusion. 
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1  THE  CHAIRMAN:  Any  further  questions,  Delegate 

2  Grant? 

3  DELEGATE  GRANT:   Delegate  Mudd,  you  were 

I 
*     asked  a  question  regarding  the  power  of  the  judiciary 

5  over  the  Governor;   Was  it  not  true  in  the  transition 

6  period  1864  to  1867  Constitution  there  was  a  case  arose 

7  relative  to  appointment  of  a  judge  in  which  Governor 

Q  Swan  refused  to  appoint  a  judge  and  the  court  did  issue  a 

^  nandamus  and  directed  him  to  do  so  and  said  the   rule  of 

*^  Marbury  versus  Mass  was  not  applicable  to  Maryland  on 

^^  the  Governor . 

^2  DELEGATE  MUDD:   You  are  thoughtful  and  kind. 

13  X  received  your  note.   You  are  entirely  correct. 

1*  THE  CHAIRMAN:   Further  questions?   If  not 

15  the  Chair  calls  on  Delegate  Johnson,  spokesman  for  the 

16  minority,  to  present  the  minority  report  with  respect 

17  to  this  portion  of  the  committee  recommendation. 

18  Delegate  Johnson,  please  come  forward  to  the  reading 

19  desk. 

20  I  DELEGATE  JOHNSON:   Mr.  Chairman,  fellow 
delegates,  I  might  be  somewhat  more  detailed  in  my 
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1  presentation  hopefully  to  clear  up  questions  in  advance. 

2  Let  me  say  at  the  outset  that  all  note  matters 

3  under  consideration  pertaining  to  the  Judicial  Article 

4  must  be  divided  to  insure  some  semblance  of  order  and 

5  understanding,  the  members  of  the  Judicial  Branch  Committee 

6  majority  and  minority  alike  have  a  responsibility  to 

7  remind  the  Committee  of  the  Whole  and  consider  each  and 

8  every  section  as  an  indivisible  part  of  the  entire 

9  article  and  emphasize  those  areas  where  a  break  with 

10  a  proven  and  workable  system  occurs.   I  say  this  partly 

11  because  I  feel  the  action  of  the  Committee  of  the  Whole 

12  yesterday  concerning  the  creation  and  appointment  of 

13  commissioners  by  the  judiciary  was  arrived  at  mainly  out 

14  of  the  fear  that  we  would  perhaps  be  retaining  the 

15  committing  magistrate  system  that  now  very  unfortunately 

16  flourishes  throughout  Maryland. 

17  When  the  minorities  strongly  and  repeatedly 

18  supported  the  Judicial  Branch  Committee  on  a  unified 

19  court  system,  it  willfully, knowingly ,  and  happily  wiped 

20  out  the  magistrate  system  and  the  committing  magistrate 
system  as  it  exists  in  Maryland  today. 


21 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equit^ihlc  DuililiiiK 

(.,<„r(  HerxHrrs  Bi.llimoro.  MarvlanH  21202  539-6760 


4030 


1  A  new  creature  was  thereby  born  in  Maryland 

2  !   as  a  result  of  the  Judicial   Committee's  action  and 

3  we  named  him  commissioner.   In  the  opinion  of  the  minority 
*  any  resemblance  to  the  commissioners  in  the  committing 

6  magistrate  was  purely  coincidental.   Minority  committee 

6  wanted  to  allow  reapportioned  legislature  an  opportunity 

7  to  meet  the  new  responsibilities  partially  because  of 

8  the  pleas  of  the  Legislative  Branch  Committee  to 

9  strengthen  this  important  branch  of  government  and 

10  because  we  felt  the  legislature  would  not  only  rise  to  the 

11  occasion  but  would  relieve  the  court  of  this  awesome 

12  judicial  responsibility. 

13  I  can  appreciate  the  fears  of  the  Committee  of 

14  the  Whole  although  personally  we  see  no  connection 

16  between  justice  of  the  peace  and  the  commissioners.  I 

16  can  live  with  this  action  although  as  a  practicing 

17  attorney,  I  will  cringe  every  time  our  judicial  system 

18  is  given  a  black  eye  because  of  some  charge,  however 

19  unfounded,  of  politics  and  patronage. 

20  Perhaps  it  will  all  work  out  and  the  system 

21  will  work  well.   I  sincerely  hope  it  will.   Undoubtedly 
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1  in  the  minds  of  some  delegates  late  this  Friday  evening 

2  is  the  thought  that  that  was  yesterday  and  why  bring 

3  it  up  today?   Several  reasons  why  really. 
^  First  because  I  deem  it  important  to  set  the 

5  record  straight.  -  Second,  our  actions  of  today  on  the 

6  district  court  set-up  may  require  us  to  reconsider  our 

7  actions  on  the  commissioners.   Third,  this  power  as  it 

8  now  stands,  that  is,  this  appointment  power,  as  it  now 

9  stands,  must  be  considered  in  the  light  of  what  checks 
10  and  balances  we  are  going  to  retain  in  the  people  on 
H  judicial  discretion.   Fourth,  if  we  can  ponder  the 

12  I    constitutional  history  of  Maryland  over  the  last  hundred 

13  years,  certainly  we  can  consider  our  actions  of  less  thai 

14  24  hours  ago,  particularly  when  we  are  still  at  sea. 

15  So  with  nothing  more  than  a  backward  glance 

16  and  the  satisfaction,  slight  as  it  may  be,  that  I  said  some 

17  thing  for  me  at  least  that  had  to  be  said,  I  now 

18  embark  with  you  on  our  journey  to  Missouri  by  way  of  the 

19  River  Niles.   On  the  matter  of  selection  and  tenure,  the 

20  first  question  the  Convention  must  decide  is  are  we  going 

21  to  change  our  method  of  selecting  and  electing  judges? 
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My  first  inclination  as  a  traditionalist  and  admirer  of 
the  present  Maryland  Judiciary  and  a  nongambler,  if  you 
will,  when  the  stakes  are  high,  is  to  say  emphatically 
no . 

Isn't  it  answer  enough  to  the  majority's 
proposal  calling  for  nominating  commissions  and  non- 
competitive elections  to  point  out  that  Maryland  has 
had  and  still  has  one  of  the  most  outstanding  judiciaries 
in  the  country?   That  over  100  years  ago  Maryland  departed 
from  a  system  where  judges  were  appointed  and  served 
during  good  behavior  because  of  the  hue  and  cry  from 
citizens  who  rightfully  wanted  some  say  in  the  judiciary 
branch  of  government,  that  there  has  been  no  creditable 
evidence  offered  that  the  judiciary  in  Maryland  will  be 
better  under  this  system.  That  by  installing  a  15-year 
term,  which  is  the  second  largest  term  in  the  country, 
that  Maryland  in  fact  removed  judges  from  politics  many, 
many,  many  years  ago.   That  it  would  be  an  erosion  of 
democratic  principles  in  our  republican  form  of  government 
to  refuse  the  citizens  some  say  on  matters  of  selecting 
their  judges.   That  under  the  proposed  selection  and 
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1  election  system  not  one  popularly  elected  representative 

2  of  the  citizens  of  Maryland  has  more  than  a  token 

3  voice  in  the  final  outcome  of  judicial  selection  and  that 

4  voice,  that  lone  voice,  will  be  but  a  whisper  from  our 

5  Governor,  the  Chief  Executive  of  this  great  State, 

6  who  will  be  assigned  the  embarrassing  task  of  picking 

7  from  as  little  as  two  nominees  from  a  nominating 

8  commission  and  is  then  told  if  that  isn't  enough,  that  if 

9  he  doesn't  pick  from  this  list,  the  chief  judge  who  has 

10  a  representative  on  the  commission  will  do  so  anyway. 

11  If  the  aforegoing  is  not  reason  enough  for 

12  Maryland  to  abandon  its  great  heritage  and  envied 

13  tradition  in  a  democracy  second  to  noneconsider  with  me 

14  the  following. 

15  Under  the  proposal  of  the  majority  there  is  no 

16  manner  in  which  members  of  the  nominating  commission 

17  can  be  held  accountable  to  anyone.  There  are  no  guide 

18  lines  for  the  qualifications  of  the  members  of  this 

19  commission.  So  we  have  no  guarantee  whatsoever  that  they 

1 

20  I  will  have  the  necessary  expertise  to  make  what  amounts  to 

21  I  final  selections  of  our  judiciary. 
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Since  the  majority  position  presumes  that 
the  Governor  may  pick  only  his  man  to  fill  the  job  and 
not  the  best  man  available,  that  is,  if  we  do  not  adopt 
their  system  --  and  we  disagree  with  this  --  that  this  will 
occur,  since  they  presume  tliis  is  the  case,  then  could  he 
not  capture  members  of  the  nominating  commission  and  tlie 
public  know  nothing  of  it? 

No  matter  how  you  look  at  it,  wouldn't  we  be 
taking  away  the  voice  of  the  citizens  of  Maryland  to 
select  their  own  judges,  regardless  of  how  well-meaning 
our  actions  may  be? 

Lest  I  be  accused  of  suggesting  tliat  this  is  a 
concept  that  is  a  new  concept,  let  me  be  one  of  the  first 
to  say  that  variations  of  this  plan  have  been  around  over 
30  years.   I  might  add,  with  notable  lack  of  general  adop- 
tion by  other  States.   Wliile  I  am  making  some  admissions, 
let  me  also  say  that  some  of  the  finest  legal  minds  in  the 
country,  as  well  as  in  our  State,  urge  adoption  of  this 
plan,  but  I  submit  that  the  record  will  show,  if  it  hasn't 
already  shown,  that  as  many  oppose  it,  more,  I  submit,  that 
propose  it. 
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May  I  also  make  clear  that  in  my  opinion  every- 
one who  urges  adoption  of  this  plan  except  those,  if  any, 
currently  contemplating  judicial  appointment,  do  so  with 
deep  conviction  and  with  a  sincere  effort  to  improve  the 
judiciary  in  Maryland.   I  fully  anticipate  that  more  than 
a  handful  of  outstanding  delegates  of  this  Convention, 
friends  all,  I  trust,  will  urge  adoption  of  this  plan, 
because  in  its  simplest  terms  what  we  are  talking  about  is 
a  philosophy  of  government;  I  respect  tiie  views  of  others 
proposing  this  plan,  and  I  believe  that  most  respect  the 
views  of  the  signatories  to  this  minority  report. 

I  trust  you  know  something  about  the  Missouri 
plan,  but  did  you  know  tliat  although  it  has  applied  to  the 
appellate  court  in  Missouri  and  the  trial  courts  in  St. 
Louis   and  Kansas  City  since  1940,  it  has  not  been  extended 
to  any  other  county  in  that  State?   Did  you  know  that  no 
other  State  in  the  entire  country  has  the  plan  that  is 
proposed  in  the  majority  report  on  a  statewide  basis  at 
all  levels  of  the  judicial  system,  as  proposed  by  the 
majority? 

Are  you  aware  that  some  of  the  questions 
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expressed  in  the  minority  report  of  this  committee  with 
respect  to  the  adoption  of  this  plan  were  shared  by  Judge 
Menchine  and  other  judges  of  the  Baltimore  County  bench, 
by  Judge  O'Donnell  and  Judge  Prendergast  of  the  Baltimore 
City  bench,  by  Judge  Wilson  K.  Barnes  of  the  Court  of 
Appeals  of  Maryland,  by  former  Governor  Tawes  and  by  Governor 
Agnew,  the  Chief  Executive  of  our  State,  among  many,  many 
others? 

During  the  debate  on  matters  pertaining  to 
selection  and  tenure  you  will  hear  from  the  proponents  of 
this  proposal  that  it  is  being  accepted  far  and  wide,  and 
that  every  State  is  either  adopting  it  or  will  soon  do  so. 
That  argument,  if  there  is  one,  can  be  answered  b  ynotable 
f  ailure  to  be  adopted  in  any  significant  form  in  any  State 
that  recently  attempted  to  write  a  constitution,  and  its 
notable  absence  from  the  vast  majority  of  the  other  States. 

You  will  hear  how  this  nominating  and  non- 
competitive election  procedure  has  been  liailed  and  publi- 
cized far  and  wide.   Ithas  appeared  in  Bar  Association 
Journals,  as  distributed  to  your  desks,  and  in  the  Ameri- 
can Judicature  Magazine,  and  many  many  periodicals  and 
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1  pamphlets  flowing  from  Missouri.   I  agree  with  their  posi- 

2  tion  concerning  its  endorsement.   You  may  hear  that  every- 

3  one  loves  it  in  Missouri.   Tliat  is,  loves  this  plan.   Yet 

4  il  tie   American  Judicature  Society  article  contains  reference 
i| 

5  I   to  the  fact  a  majority  of  lawyers  polled  in  Missouri, 

6  !   while  approving  some  of  the  features  of  the  plan  indicated 

7  they  felt  it  does  not  take  politics  out  of  the  selection 

8  i   process, 

9  You  will  hear  --  excuse  me,  you  will  be  told, 

10  I  believe,  that  Maryland  is  not  getting  the  best  of  the 

11  best  for  its  judiciary  because  some  members  of  the  bar  will 

12  not  accept  the  position  because  of  the  fact  that  they  have 

13  to  face  the  citizens  in  election  one  time  every  17  years. 

14  In  a  defense  of  all  the  outstanding  Maryland  jurists  who  haire 

15  taken  this  so-called  risk,  I  repeat  that  no  evidence  suppork- 
15     ing  this  contention  was  aired  before  our  committee  or  any- 
17     where  else,  I  submit, 
IQ  As  a  personal  note,  may  I  say  that  I  am  not  at 

19  all  certain  that  I  want  a  man  to  serve  as  a  judge  who  is 

20  I   unwilling  to  put  his  qualifications  before  the  electorate 

21  at  least  one  time  in  16  or  17  years. 
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1  reform  is  really  not  needed  in  the  selectionand  tenure 

2  of  Maryland  judges  in  the  opinion  of  the  minority,  because 

3  something  has  to  be  pretty  bad  before  it  can  be  reformed. 

4  However,  in  the  spirit  of  good  faith  and  acknowledgement 
g     of  the  sincerity  of  many  proponents  of  this  measure  we 
g     endorse  it  on  an  appellate  court  level  with  a  slight  revisit}) 
rf           We  strongly  urge  removal  of  a  judge  on  its  nominating 
Q  ';   commission  at  that  level. 

9  j  Whatdoes  the  minority  report  propose  to  do? 

I 

10  I  ^^   provides,  I  submit,  substantially  the  Niles  plan  as  it 

j^^    was  presented  in  itsoriginal  form  some  years  ago  and  in 

^2  many  respects  it  surpasses  it.   In  detail  it  provides 

^^    that  the  judges  on  the  two  highest  courts  will  be  appointed 

^^    from  a  nominating  commission,  and  a  single  nominating  com- 

^g    mission,  if  you  will,  where  the  best  lawyers  and  the  best 

^g    citizens  would  be  gathered  together  for  deliberation. 

^,7  We  also  provide  that  these  appellate  court 

^Q    judges  of  the  entire  State  should  run  in  a  non-competitive 

I   election  on  a  Statewide  basis.   For  reasons  stated  in  the 

I  minority  report,  we  find  the  appellate  courts  divisible  from 

21  i   ^^^  trial  courts,  and  we  can  recommend  witliout  hesitation 
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that  a  different  method  be  used  for  selection  and  retention 
of  these  jurists  who  perforin  a  valuable  but  far  different 
judicial  function  than  the  judges  on  the  trial  court  level. 

On  the  trial  court  level,  that  is,  the  superior 
court  and  the  district  court  in  this  unified  judicial 
system,  we  propose  retention  of  appointment  by  the  Governor, 
who  will  be  solely  responsible  for  his  selection,  and  we 
repeat  that  this  is  very  important,  that  he  will  be  solely 
ij   responsible  for  his  selection  and  subjects  so  that  the 
nominee  will  stand  in  an  open  election  at  least  after  ser- 
ving two  years. 

The  election  we  would  suggest  should  be  non- 
partisan in  nature,  and  the  appointed  judge  could  be  desig- 
nated in  our  opinion  as  "incumbent"  on  the  voting  machines, 
while  running  for  a  term  of  14  years  on  the  superior  court 
level,  and  10  years  on  the  district  court  level. 

If  you  would  be  kind  enough  to  turn  to  the 
majority  recommendation  with  respect  to  these  sections 
very  briefly  I  will  itemize  theamendment  we  will  propose 
with  respect  to  the  majority  report  on  the  sections.   It 
is  on  page  4,  under  "Selection  and  Tenure,"  of  the  majority 
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report  committee  recommendation. 

We  have  a  very  brief  suggestion  under  5.13, 
We  are  going  to  amend  5.13  to  provide  that  judges  in  Mary- 
land be  at  least  30  years  of  age.   This  has  been  the 
situation  in  Maryland  for  a  long  time.   We  advocate  the  re- 
tention of  that,  that  30  would  be  a  minimum  age  for  a  lawye^ 
to  serve  as  judge  in  this  great  State. 

Under  section  5.14  we  will  come  to  what  will 
probably  be  the  real  test  or  real  fight,  if  there  is  one, 
concerning  the  nomination  and  appointment  system. 
Section  5.14  in  the  majority  report  proposes  to  set  up 
a  section  that  will  take  care  of  nomination  and  appointment 
by  way  of  a  commission  on  all  levels  of  the  judiciary. 

Because  this  section  is  so  broad  it  covers  all 
the  levels  of  the   State  judicial  system.   We  therefore  ask 
by  way  of  an  amendment  for  a  necessary  revision  in  the  titl(; 
and  in  some  of  the  verbiage  so  that  it  would  reflect  an 
appellate  court  nominating  commission.   We  would  also  de- 
lete --  I  wouldn't  go  into  any  detail  now;  I  believe  some 
of  this  was  commented  upon  in  questioning  to  Chairman  Mudd 
we  would  delete  the  last  portion  of  that  section  beginning 
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on  line  45,  "If  the  Governor  fails..." 

We  would  delete  that  section.   In  the  opinion 
of  the  minority  it  is  absolutely  silly  to  presume  that  the 
Governor  will  not  do  that  which  the   Constitution  tells 
him  to  do.   We  are  appalled  at  the  prospect  that  he  may 
avoid  doing  this  if  he  so  chooses,  or  that  a  chief  judge 
who  has  a  colleague  on  the  nominating  commission,  if  that 
were  in  fact  adopted,  could  turn  around  and  adopt  another 
colleague  to  serve  with  him. 

Under  section  5.15  it  deals  under  the  majority 
report,  on  page  5,  with  the  Appellate  Court  Nominating 
C  ommission.   Our  only  amendment  to  that  section  would  be  to 
remove  the  judge  from  the  nominating  commission.   The  reason 
were  explained  in  our  minority  report,  together  with  my 
initial  presentation  yesterday, 

I  might  add  if  I  might  repeat  myself,  by  saying 
if  you  in  fact  want  to  have  an  independent  nominating  com- 
mission, then  a  judge  of  the  court,  or  in  the  judicial 
system  should  not  be  a  member  of  that  nominating  commission. 

If  our  position  is  adopted  by  the  Committee  of 
the  Whole,  we  can  delete  section  5.10  since  it  pertains  to 
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1  trial  courts  nominating  commissions,  not  contemplated  under 

2  the  minority  report. 

3  Section  5.17  can  easily  be  amended  and  shortenec 

4  to  be  retitled  Appellate  Lawyers  Nominating  Commission,  and 

5  j  we  would  urge  after  the  word  "State"  on  line  34,  that  all 
I 

6  the  rest  be  deleted,  inasmuch  as  we  would  only  be  talking 

7  about  one  appellate  court  nominating  commission. 

8  ji  The  same  would  hold  true  generally  speaking 

9  j  with  respect  to  section  5.18,  where  we  propose  there  be  an 

10  ji  appellate  laymen  nominating  commission;  and  on  line 

i 

11  I  47,  after  the  word  "state",  delete  the  rest. 
i| 

12  }|  On  page  6  under  section  5.19,  if  what  we 

I 

13  propose  is  adopted,  we  can  remove  section  5.19  since  in 

14  fact  there  will  not  be  a  judicial  member  of  the  nominating 

15  commission,  and  we  cannot  urge  this  too  strongly. 

I, 
1 

■^Q  Under  5. 20  it  would  be  nothing  more  than  a 

17  simple  housekeeping  amendment.    We  would  suggest  that  the 

18  1  term  "non- judicial"  as  used  on  line  16  and  on  line  19 

i 

■^g    j]  be  deleted,  because  it  would  not  be  necessary. 

2Q  |!  Under  section  5.21  that  can  be  approved  one  of 

•I 

21  1  two  ways:   We  could  either  retitle  it  "Terms  of  Office 


.\, 
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of  Appellate  Court  Judges"  and  keep  the  language  intact 
up  to  the  last,  up  to  the  sertence  that  ends  with  the  word 
"State"  on  page  38  so  that  judges  on  the  appellate  court 
could  in  fact  run  against  their  record  every  ten  years. 

The  rest  of  the  language  in  that  section,  if 
our  proposals  are  adopted,  in  our  opinion  would  be  un- 
necessary. 

That  is  essentially  our  position  with  respect 
to  selection  and  tenureof  judges,  Mr.  Chairman. 

THE  CHAIRMAN:    Are  there  any  questions  of  the 
minority  spokesman? 

Delegate  Macdonald. 

DELEGATE  MACDONALD:   Mr.  Johnson,  under  your 
proposal,  what  would  be  the  term  of  the  judges  of  the 
superior  court? 

DELEGATE  JOHNSON:   Fourteen  years. 

DELEGATE  MACDONALD:   What  would  be  the  term 
of  the  judges  of  the  two  appellate  courts? 

DELEGATE  JOHNSON:   They  would  be  ten  years,  but 
running  against  their  record.   We  see  an  obvious  division 
in  a  judge  who  would  run  in  an  open  election  and  a  judge  who 
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would  run  against  his  record.   We  frankly  felt  that  inas- 
much as  the  Commission  recommended  a  ten-year  non-competi- 
tive election,  if  in  fact  we  were  going  to  carry  through 
a  non-competitive  election  every  ten  years,  we  saw  no  rea 
son  to  argue  with  that  term  as  proposed  by  the  Commission 


6  |i   and  the  majority  of  this  committee. 


THE  CHAIRMAN:   Delegate  Macdonald. 

DELEGATE  MACDONALD:   Is  it  true  that  thepattern 
in  other  States  is  that  the  higher  the  court,  the  longer 
the  term? 

DELEGATE  JOHNSON:   I  am  not  certain  about  that, 
but  I  believe  there  are  some  statistics  that  indicate 
that  is  a  trend  of  a  type;  but  please  bear  in  mind,  Mary- 
land is  so  unique  with  its  15  year  term.   We  might  be 
talking  about  other   States  where  they  have  a  four  or  six 
year  term  on  trial  court  level,  and  maybe  ten,  twelve  or 
up  to  fifteen  on  the  appellate  court  level,  but  very,  very 
few  States  go  over  ten  years  for  the  term  of  any  judge  on 
any  court,  I  miglit  add. 

THE  CHAIRMAN:   Delegate  Macdonald. 

DELEGATE  MACDONALD:   Why  do  you  break  at  14? 
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DELEGATE  JOHNSON:   We  recommend  14  because 
it  is  in  line  with  our  present  system  of  15,  and  in  order 
to  keep  the  date  consistent  with  the  biennial  election, 
at  the  15  year  term  when  a  judge's  term  runs  out  he  has 
to  be  reappointed  for  a  period  of  time  until  the  next 
election.   The  only  reason  we  suggest  14  is  because  we 
thought  it  made  better  sense.   A  judge  could  run  and  14 
years  later,  when  the  term  was  up,  there  would  be  another 
election. 

THE  CHAIRMAN:   Delegate  Macdonald. 

DELEGATE  MACDONALD:   If  you  approve  of  the  Nile^ 
Plan  for  the  two  highest  courts,  why  do  you  not 
approve  of  it  for  the  superior  court  and  the  district 
court? 

DELEGATE  JOHNSON:   I  thought  I  commented  on  it. 
Let  me  answer  this  way:   The  minority  doesn't  particularly 
favor  the  Missouri  plan  at  any  level.   However,  we  recogniz^ 
the  fact  that  there  is  some  evidence  that  indicates  that  th 


is  a  viable  and  proper  procedure.  Because  of  the  clear 
division  that  we  find  and  see  with  respect  to  appellate 
court  judges  and  trial  court  judges,  and  the  fact  that 
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1  appellate  court  judges  are  for  all  practical  purposes 

2  insulated  from  the  people  and  try  issues  and  cases,  rather 

3  than  individuals  and  hear  witnesses,  we  thought  if  we  are 

4  going  to  try  a  system  of  this  nature  in  the   State  of 

5  I   Maryland,  this  certainly  would  be  the  area  to  try  it, 

6  on  the  appellate  court  level. 

7  For  that  reason  we  endorsed  it  on  the  appellate 

8  court  level,  only. 

9  THE  CHAIRMAN:   Delegate  Macdonald. 

10  DELEjGATE  MACDONALD:   Do  you  think  it  is  wise 

11  to  experiment  with  the  courts  at  the  two  highest  levels? 

12  DELEGATE  JOHNSON:   We  don't  view  it  as  an 

13  experimentation,  really.   To  the  best  of  my  knowledge 

14  j   there  has  been  very  little,  if  any  election  activity 

I 

I 

15  I   with  respect  to  judges  running  on  the  appellate  court  level, 

15    anyway.   Certainly  in  recent  years  they  have  not  been 

17    challenged  in  elections. 

IQ  Inasmuch  astheir  opinions  are  reported  in  the 

19  i   press  and  the  electorate  have  an  opportunity  to  know  where 

20  I   they  take  their  positions,  we  feel  if  you  are  going  to  have 

I 

21  non-competitive  elections  that  would  be  a  proper  place 
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to  have  them,  on  the  appellate  court  level. 

I  don't  view  it  as  "a  strict  experimentation" 
unless,  of  course,  you  would  like  to  view  the  entire  ma- 
jority proposal  as  an  experimentation,   I  don't  think  that 
is  your  point. 

THE  CHAIRMAN:   Delegate  Macdonald. 

DELEGATE  MACDONALD:   That  is  not  my  point. 

I  have  no  further  questions. 

THE  CHAIRMAN:   Any  further  questions  of  the 
minority  spokesman? 

Delegate  Dukes. 

DELEGATE  DUKES:   Delegate  Johnson,  do  you  have 
any  information  on  how  many  presiding  circuit  court  judges 
in  the  State  of  Maryland  received  their  position  by  being 
elected,  as  opposed  to  being  appointed? 

THE  CHAIRMAN:   You  mean  when  they  first  ascended 
the  bench? 

DELEGATE  DUKES:   First  took  the  bench.   How 
many  were  actually  elected  instead  of  being  appointed  by 
the  Governor? 

DELEGATE  JOHNSON:   It  is  my  understanding  in 
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the  recent  history  of  Maryland,  going  back  5U  or  00 
years  --  someone  can  correct  me  if  I  am  wrong  --  I  think 
only  four  judges  have  ascended  to   the  bench  by  way  of 
election  opposing  an  originally  appointed  judge  and  were 
elected, 

DELEGATE^  DUKES:   Over  what  period  of  time 
did  that  cover? 

DELEGATE  JOHNSON:   I  think  50  or  bO  years. 
It  might  be  beyond  tliat. 

DELEGATE  DUKES:   Thank  you. 

THE  CHAIRMAN:   Any  further  questions  of  the 
minority  spokesman? 

Delegate  Byrnes. 

DELEGATE  BYRNES:   Delegate  Johnson,  do  I  under- 
stand you  retain  the  lawyer  poll  for  the  appellate  level 
and  do  not  retain  it  for  the  lower  level? 

DELEGATE  JOHNSON:   Let  me  state  that  in  the 
minority's  view  there  wasn't  a  clear  distinction  as  to  whetliier 
or  not  the  minority  would  recommend  a  lawyer  poll  to  this 
committee.   We  thought  the  question  under  section  5.21 
would  be  easily  divisible.   In  otlier  words,  what  we  would 
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1  propose  by  way  of  amendment  is  that  section  5,21  be 

2  titled  "Term  of  Office  of  Appellate  Court  Judge,"  and  then 

3  up  through,  our  amendment  would  go  up  through  "State." 

4  We  would  also  introduce  an  amendment  with  re 

5  spect  to  the  lawyer  poll  only  to  keep  it  consistent  with 

6  the  majority  draft,  but  I  can  say  personally  that  I  don't 

7  see  where  it  is  necessary  on  the  appellate  court  level, 

I 
I 

8  I  THE  aiAIRMAN:   Delegate  Byrnes, 

9  I  DELEGATE  BYRNES:   I  am  afraid  I  don't  under- 

10  I  stand.   I  am  correct  in  assuming  you  will  not  retain 

I 

11  j  suggested  retention  at  the  trial  court  level? 

12  THE  CHAIRMAN:   Delegate  Johnson. 

13  DELEGATE  JOHNSON:   Under  our  view,  if  judges 

14  run  --  I  didn't  understand  your  question,  perhaps. 

15  That  is  my  fault,  I  am  sure. 
15  On  the  trial  court  level  the  judge  runs  in 

17  open  election,  and  I  see  no  necessity  for  having  lawyer 

18  polls.   Is  that  correct? 

i 

19  I  THE  CHAIRMAN:   Delegate  Byrnes, 

I 

20  '  DELEGATE  BYRNES:      Would   you   see   any  benefit   at 

21  I  all    to   tlie   public    in  providing   tliis   poll    for   all    four   level 
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even  if  it  is  competitive  election? 

DELEGATE  JOHNSON:   That  is  an  excellent  question 
and  gave  the  cominittee  some  concern.   What  we  had  to  weigh, 
Delegate  Byrnes,  is  the  real  possibility  of  a  judge  receiv- 
ing a  substantial  number  of  votes  in  the  poll,  perhaps  60 
or  70  percent,  but  yet  recognizing  that  really  wouldn't 
be  much  of  an  endorsement,  either. 

What  do  you  do  with  the  judge  who  receives  51 
percent? 

We  were  very  concerned  about  that,  particularly 
when  there  will  be  judges  who  will  be  running  in  the  same 
election. 

In  our  opinion  it  is  a  necessary  evil  in  non- 
competitive elections  on  the  trial  court  level,  but  with 
an  open  election  it  just  simply  isn't  worth  the  risk  in 
our  opinion, 

THE  CHAIRMAN:   Delegate  Byrnes. 

DELEGATE  BYRNES:   Would  you  suggest  there  is  a 
risk  to  the  public  in  a  competitive  open  election  that  an 
emotional,  highly  financed  campaign  would  put  someone  in 
office  in  a  very  sensitive  position?   Did  you  consider  that 
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risk? 

DELEGATE  JOHNSON:   We  considered  the  possibilit;|r 
that  the  electorate  could  elect  whomever  tliey  pleased,  but 
in  our  view  if  this  is  in  fact  a  government  of  the  people 
and  by  the  people,  and  if  tlie  government  is  for  all  practicil 
purposes  "to  the  people,"  and  if  they  in  fact  provide 
the  office  of  judge  through  their  taxes,  they  sliould  have 
a  right  and  a  say  to  determine  who  in  their  opinion  should 
fill  that  position. 

If  there  is  a  risk  involved,  as  you  indicated, 
we  are  willing  to  take  it, 

THE  CHAIRMAN;   Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   Delegate  Johnson,  I  would 
like  to  ask  you  the  same  question  I  asked  your  Committee 
Chairman. 

What  was  the  discussion  in  5mr  committee  as 
to  how  a  lay  member  of  this  nominating  committee  would  know 
the  qualifications  of  the  various  attorneys  in  a  large 
metropolitan  county  or  a  large  city? 

DELEGATE  JOHNSON:   I  am  at  a  distinct  dis- 
advantage because  I  don't  believe  I  was  present  when 
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Chairman  Mudd  answered  the  question.   But  let  me  say 
that  in  my  own  opinion  most  of  the  witnesses  and  even  in 
our  discussion  we  indicated  in  all  probabiity  the  lay 
members  of  the  nominating  commission  really  wouldn't  know 
too  much  about  the  general  or  the  majority  of  the  lawyers 
in  the  area.   Thisis  one  of  the  reasons,  at  least  in  the 
minority  view,  why  we  did  not  think  a  nominating  commission 
is  effective. 

THE  CHAIRMAN:   Any  further  questions? 

Delegate  Schneider. 

DELEGATE  SCHNEIDER:   Delegate  Johnson,  in 
the  telephone  conversation  we  had  with  Judge  Holt  and 
several  members  of  the  Missouri  Bar  Nominating  Commission, 
what  was  the^  position  held  by  --  I  mean  the  job  held  by 
the  layman  member  of  the  Commission  that  we  talked  with? 
Do  you  remember? 

DELEGATE  JOHNSON:   I  do  not. 

DELEGATE  SCHNEIDER:   It  was  something  like 
a  corporation  head  or  president  of  a  company? 

DELEGATE  JOHNSON:   I  do  not  know.   If  you  have 
that  information,  I  wouldn't  mind  a  bit  if  you  told  us. 
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DELEGATE  SCHNEIDER:   It  is  probably  on  my  desk 
and  it  would  take  me  20  ninutes  to  find  it.   I  know 
it  is  something  on  that  level.    Do  you  envision  the 
governor  would  put  sheepish  laymen  on  this  commission 
that  would  be  easily  led  by  lawyers,  or  he  would  put  men 
of  stature  that  would  not  be  easily  persuaded  without 
good  reason, 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   I  have  no  idea  what  a  governor 
might  do, 

THE  CHAIRMAN:  Delegate  Schneider. 

DELEGATE  SCHNEIDER:   Do  you  feel,  do  you 
envision  this  nominating  commission  would  blindly 
make  its  nomination,  or  would  you  envision  perhaps  they 
would  look  at  the  resumes  and  also  interview  and 
test  public  sentiment  by  perhaps  hearings  and  other  methods 
of  this  sort? 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   I  think  a  lot  will  do  either 
That  is  what  concerns  me. 

THE  CHAIRMAN:   Delegate  L.  Taylor.  . 
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DELEGATE  L.  TAYLOR:    Delegate  Johnson,  do 
you  feel  that  a  voter  is  more  qualified  to  make  a  selection 
of  the  qualifications  of  a  judge,  or  would  a  layman  be  more 
qualified? 

DELEGATE  JOHNSON:   Would  you  repeat  that? 

THE  CHAIRMAN:   Delegate  Taylor. 

DELEGATE  L.  TAYLOR:   Would  a  voter  be  more 
qualified  to  ascertain  the  qualifications  of  a  judge,  say 
compared  to  a  law  member  of  a  nominating  commission? 
Which  one  would  be  more  qualified,  in  your  opinion? 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   If  I  may  answer  the  question 
in  this  way,  it  is  the  opinion  of  the  minority  that  the 
electorate,  it  is  the  right  of  the  citizens  of  Maryland, 
all  the  citizens  of  Maryland,  to  have  some  say  in  who  their 
judges  will  be.   To  that  extent  they  are  qualified. 

THE  CHAIRMAN:   Delegate  Taylor. 

DELEGATE  L.  TAYLOR:   Do  you  feel  that  a  lay 
member  would  have  more  time  to  reflect  and  to  think  and  to 
really  determine  the  qualifications  of  a  candidate  for  the 
judgeship? 
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THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Certainly  a  lay  member 
of  a  nominating  commission  would  have  ample  time  to  do  all 
of  that,  and  all  that  Delegate  Schneider  suggested.   The 
question  is,  would  he?   I  don't  know. 

THE  CHAIRMAN:   Delegate  Taylor,  any  further 
questions? 

DELEGATE  L.  TAYLOR:   In  your  studies  of  the 
ystem  in  the   State  of  Maryland,  have  you  made  any 
type  of  consideration  of  the  political  effect  in  electing 
judges,  for  instance,  in,  say,  the  City  of  Baltimore? 
Do  you  feel  you  get  real  qualified  judges  in  the  election  of 
judges  in  the  City  of  Baltimore? 

DELEGATE  JOHNSON:   Yes,  I  think  we  have  an 
outstanding  bench  in  Baltimore  City.   I  can  only  think  of 
two  occasions  in  the  last  35  or  40  years,  one  on  the 
supreme  bench  level,  one  on  the  municipal  court  level, 
where  a  judge  was  elected  to  the  bench  rather  than  having 
first  been  appointed. 

THE  CHAIRMAN:   Delegate  Taylor,  further 
questions? 
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DELEGATE  L.  TAYLOR:   If  you  were  being  considerbd 
as  a  candidate  for  a  judgeship,  would  you  prefer  to  run, 
or  would  you  like  to  be  put  on  tiie  list?   Would  you  prrfer 
to  run? 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   If  I  were  a  jucfee  or  if  I 
were  a  candidate  for  judge  there  is  absolutely  no  question 
in  my  mind  that  I  would  prefer  to  be  appointed  from  a 
nominating  Commission  and  I  would  prefer  to  run  in  a  non- 
competitive election.   But  that  is  why  I  oppose  it,  because 
that  is  exactly  what  I  would  prefer  to  do. 

THE  CHAIRMAN:   Delegate  Taylor,  do  you  liave  any 
further  questions? 

DELEGATE  L.  TAYLOR:   No,  sir. 

THE  CHAIRMAN:   Any  further  questions  from  any- 
one else? 

Delegate  Byrnes. 

DELEGATE  BYRNES:   Delegate  Johnson,  referring 
to  the  municipal  court  election  you  spoke  of,  what  is 
the  generally  considered  reason  or  accepted  reason  for  the 
fact  that  the  judge  who  is  an  incumbent  lost  that  election? 
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DELEGATE  JOHNSON:   I  am  very  sorry,  Delegate 
Byrnes.   Would  you  repeat  the  question? 

DELEGATE  BYRNES:   Referring  to  that  municipal 
court  election,  you  commented  on  what  is  the  generally 
considered,  accepted  reason  for  the  loss  sustained  by 
the  incumbent  judge. 

Would  I  be  correct  in  suggesting  because  his 
name  began  with  a  "W"? 

THE  CHAIRMAN:  Delegate  Johnson. 

DELEGATE  JOHNSON:  I  have  heard  that  comment. 
I  think  that  it  is  supportable.  I  might  also  add  in  that 
particular  election  there  were  something  like  five  or  six 
or  perhaps  more  incumbents  running,  a  very  unusual  municipa 
court  election,  and  the  fact  that  the  judge  who  lost,  who 
of  course  was  subsequently  reappointed  to  the  bench,  that 
was  the  reason  given,  the  fact  that  because  there  were  so 
many  candidates,  which  is  very  unlikely  to  occur  again, 
because  his  name  was  so  far  dowi  the  ballot. 

I  might  also  add  the  same  candidate,  after  he 
was  appointed  tlie  second  time,  he  didn't  change  his  name, 
he  ran  and  led  the  ticket. 
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THE  CHAIRMAN:   Delegate  Byrnes. 

DELEGATE  BYRNES:   May  I  ask  this  final 
question?   If  you  did  not  suggest  to  the  Committee  of  the 
Whole  we  retain  the  nominating  commission  system  for  the 
trial  court  level  while  you  also  reject  the  lawyer  poll, 
would  you  suggest  to  us  how  the  people  can  make  the  judg- 
ments we  think  are  necessary  for  selecting  judges? 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   I  think  the  people  will  make 
the  judgment  withirespect  to  their  judges  the  exact  same 
way  they  do  when  they  elect  their  legislature,  their 
congressmen,  tlieir  senators,  their  governors,  and  the  Presi 
dent  of  the  United  States.   Thosewho  want  to  take  the 
time  to  study  the  qualifications  and  study  the  endorsements 
of  the  various  candidates,  want  to  find  out  which  one  is  the 
better  man,  they  will  make  an  intelligent  decision.   Those 
who  choose  not  to  look  into  the  matter  will  make  a  less 
intelligent  decision;  but  I  maintain  that  is  their  right, 
to  make  either  an  intelligent  decision  or  a  non- intelligent 
decision. 

THE  CHAIRMAN:   Are  there  any  further  questions? 
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Delegate  Bradshaw  has  a  question. 

DELEGATE  BRADSHAW:   Mr.  Chairman,  I  would 
like  to  ask  Delegate  Johnson  a  question. 

So  that  I  may  have  a  clear  understanding  of 
what  you  are  proposing,  can  I  ask  you  this  question? 

Is  it  the  position  of  the  minority  that  the 
selection  of  judges  at  the  trial  court  level,  that  is,  at 
the  proposed  superior  court  level,  should  be  as  at  present? 

THE  CHAIRMAN:    Delegate  Johnson. 

DELEGATE  JOHNSON:   Essentially,  yes. 

DELEGATE  BRADSHAW:   Let  me  ask  you  this:   / 

Does  not  the  present  system  tend  to  favor  the 
existing  political  establishment? 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   In  my  opinion,  no. 
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DELEGATE  BRADSHAW:   What  provision  has  the 
minority  taken  to  improve  the  situation  of  the  minority? 
I  particularly  make  reference  to  the  Baltimore  City 
situation. 

DELEGATE  JOHNSON:   We  think  our  proposal  best 
protects  the  minorities,  any  minority,  by  precluding 
nominating  commissions.  In  our  view  a  small  nominating 
commission  can  either  be  weighted  for  or  weighted  against 
minorities.  I  am  appalled  at  the  idea  that  nominating 
commissions  may  either  be  stacked  because  of  pressures 
by  minorities  either  for  or  against  minorities.  I  prefer 
to  see  it  open,  I  prefer  to  see  the  Governor 
take  into  consideration  every  possible  nominee  and  pick   tqe 
best  man  for  the  position.   We  think  our  position  pro- 
tects all  minorities  as  well  as  all  the  citizens  in  the 
state. 

THE  CHAIRMAN:   Any  further  questions?   If  not, 
I  request  Delegate  Johnson  to  return  to  his  seat. 
The  Clerk  will  sound  the  quorum  bell,  please. 

DELEGATE  SHERBOW. 

DELEGATE  SHERBOW:   May  I  suggest  to  the 
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Chairman  that  at  ten  ninutes  after  five  on  Friday  afternoonojf 
a  very,  very  long  week  that  perhaps  we  would  be  better 
able  and  be  more  refreshed  on  Monday  to  take  up   the  rather 
grave  and  important  matter  rather  than  make  the  motion  that 
we  rise.  Perhaps  if  we  follow  the  usual  protocol,  wc 
would  be  accomplishing  a  great  deal  more  than  if  we  were  to 
sit  for  the  next  50  minutes, 

THE  CHIARMAN:  The  Chair  would  like  to  talk  to 
Delegate  Powers  at  the  rostrum,  please. 

The  Chair  in  a  few  minutes  will  recognize  Delegate 
Powers  for  the  purpose  of  moving  that  tJie  committee  rise. 
Let  me  say  to  you,  however,  that  we  have  a  great  many 
amendments  to  consider  in  connection  with  this  article. 
It  is,  as  has  been  pointed  out;  a  very  important  article. 
It  has  been  presented  to  you  at  great  length  in  very  able 
committee  reports  and  in  very  able  and  detailed  thorough 
reports  by  minority  spokesmen.  There  have  been  numerous 
questions.   The  majority  recommendation  is  supported 
by  a  very  detailed  and  factual  memorandum  and  each  minority 
report  is  similarly  supported  by  such  a  memorandum. 

The  Chair  agrees  with  the  suggestion  of 
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1  Delegate  Sherbow  that  we  can  make  greater  progress  by 

2  adjourning  now  and  considering  this  subiect  afresh  on 

3  Monday  afternoon  provided  that  each  delegate  in  the 
^  i  meantime  over  the  weekend  will  undertake  to  review  the 

5  memoranda  to  be  sure  that  he  has  prepared  in  advance  any 

6  amendment  he  desires  to  offer, 

7  If  the  Chair  may  be  permitted  to  say  so,  provided 

8  that  in  the  course  of  debate  we  avoid  needless  repetition, 

9  there  will  be  no  desire  to  limit  the  number  of  speakers. 
iO  The  Committee  on  Calendar  and  Agenda  notwithstanding,  the 
li  report  of  the  Committee  on  Rules  will  not  impose 

i^  restrictions  on  the  number  of  speeches  to  be  made  by 

13  each  delegate,  unless  the  conduct  of  the  debate  on  Monday 

14  makes  this  necessary. 

15  May  I  therefore  urge  each  delegate  to  think 

16  ahead  as  to  what  he  may  want  to  say  and  so  organize  his 

17  thoughts  so  that  he  can  say  what  he  needs  to  say  in  one 

18  speech  on  each  point  and  say  it  very  briefly. 

19  But  above  all,  have  your  amendments  prepared 

20  I  in  advance. 

!l 

21  The  Chair  says  that  not  withstanding  the  fact 
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that  I  also  am  going  to  request  the  delegates  to  spend 

a  good  bit  of  time  this  weekend  in  reading  the  very 

extensive  committee  recommendations  and  minority  reports 

which  have  been  filed  in  the  past  few  days,  and  which 

are  going  to  be  filed  this  afternoon,  we  gave  consideration 

to  the  possibility  of  suggesting  to  the  Convention  that 

it  meet  tomorrow,  notwithstanding  the  previous  understandinjg 

that  we  would  not  meet  on  Saturday.   We  decided  not  to  do 

50  because  of  the  tremendous  dulk  of  material  that  is 

to  be  read  by  each  delegate. 

We  still  have  before  us  the  task  of  completing  oub- 
work  by  December  12th.  It  can  be  done  if  we  will  all  contin|Lie 
to  work  as  we  have  been  working  these  past  few  weeks  and 
to  limit  debate  to  pertinent  debate,  full  debate,  but 
not  unnecessarily  repetitive  debate. 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  the 
Committee  of  the  Whole  rise  and  report. 

(Whereupon,  the  motion  was  seconded.) 

THE  CHAIRMAN:  All  in  favor  signify  by  saying  Aye; 
opposed,  no.   The  ayes  have  it.   It  is  so  ordered. 
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1  (The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

2  (Whereupon,  at  5:15  p.m.,  the  Committee  of  the 
2     Whole  rose,  and  the  Convention  reconvened.) 

^  THE  PRESIDENT:   The  Convention  will  please 

come  to  order. 

5  For  what  purpose  does  Delegate  Willoner  rise? 

7  DELEGATE  WILLONER:   Personal  privilege.   I  would 

g     like  the  Convention  to  welcome  my  wife  Pat,  my  son,  Terry 
g     and  daughter  Cindy.  They  are  why  I  am  here. 
10  THE  PRESIDENT:  On  behalf  of  the  Committee  of 

Yl  the  Whole  the  Chair  reports  the  Committee  has  had  under 

12  consideration  Committee  Recommendation  JB-l,  that  it  still 

has  the  matter  under  consideration  aid  desires  leave  to  sit 
^^  again. 

-jg  There  are  committee  reports  to  be  read  across 

the  desk.   Committee  Recommendation  LB-2,   The  Clerk 
will  read  tie  recommendation. 

MR.  QUILLEN:   Committee  Recommendation  No.  L13-2 
by  Committee  on  the  Legislative  Branch,  Francis  X, 
Gallagher,  Chairman. 

A  RECOMMENDATION  that  portions  of  Article  III 
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*  of  the  new  Constitution  dealing  witli  the  Legislative 

*  Branch  provide  for  substantially  equal  legislative  districts, 
3  create  an  independent  commission  to  recommend  redistrict- 
^  ing  plans  to  the  General  Assembly,  provide  for  the 
5  filling  of  vacancies  in  the  General  Assembly,  and  establish 
5  legislative  procedure,  to  read  as  follows: 

7  THE  PRESIDENT:   The  report  will  be  --  the  recom- 

8  mendation  will  be  referred  to  the  Committee  of  the  Whole, 
y  Accompanying  the  recommendation  is  Committee  Memorandum 

10  LB-2,  Committee  Recommendation  R5B-2.   The  Clerk  will 

li  read  the  Recommendation. 

1£  MR.  QUILLEN:  Committee  Recommendation  No.R5P-2 

13  by  the  Committee  on  Personal  Rights  and  the  Preamble, 

14  Richard  W.  Kiefer,  Chairman. 
16  A  RECOMMENDATION  that  the  Constitution  contain 

16  provisions  relating  to  articles  of  government,  the 

17  administration  of  justice  and  the  legal  policies  and 

18  limitations  of  the  state,  as  follows: 

19  THE  CHAIRMAN:   The  Recommendation  is  referred 

20  to  the  Committee  of  the  Whole.   Accompanying  the 

21  I    recommendation  is  the  Committee's  Memorandum   Rf,P-2. 


THE  JACK    SALOMON    REPORTING   SERVICE 

100  Kquitahle  DuildJDi; 

Courl  Hrportfrs  Baltimore,  Moryl^.nd  21202  539-€760 


1 

2 

3 
4 

5 

7 
8 

G 

10 

1.1 
1  r 

13 
14 
15 
16 
17 
18 
19 
20 
21 


4066 

Minority  Report  SF-4(A).   The  Clerk  will  read 
the  report. 

MR.  QUILLEN:   Minoritv  Report  Mo.  SF-4(A) 
by  Delegates  Stern,  Mentzer  and  Dukes  of  the  Committee  on 
State  Finance  5  Taxation. 

A  MINORITY  REPORT  that  general  obligation  bonds  o 
the  State  be  limited  to  a  maturity  of  fifteen  years;  to 
this  end  that  the  words  in  brackets  be  deleted  from  the 
last  sentence  of  Section  6.01, 

THE  PRESIDENT:   Minority  Report  No.  SF-4(A} 
will  be  received  and  distributed. 

Resolution  No.  21. 

MR.  QUILLEN:   No.  21,  by  Committee  on  Rules, 
Credentials  and  Convention  Budget,  Alfred  L.Scanlan, 
Chairman. 

A  RESOLUTION  concerning  charges  for  materials 
and  services  of  the  Convention. 

THE  PRESIDENT:  Resolution  No.  21  having 
been  offered  by  the  Committee  on  Rules,  Credenti als  and 
Convention  Budget  is  referred  to  the  Committee  on 
Calendar  and  Agenda. 
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3.  CommitteeReport  R^C  14. 

2  MR.  QUILLEN:  Committee  Report  R^C  14  by  the 
Committee  on  Rules,  Credentials  and  Convention  Budget, 

4  j    Alfred  L,  Scanlan,  Chairman, 

g  j  A  REPORT  regarding  Resolution  No.  21. 

3  TilE  PRESIDENT:   Committee  Report  No.  R^C  14  is 
7     referred  to  the  Committee  on  Calendar  and  Agenda. 

3  The  Chair  requests  that  that  committee  report 

9     if  possible  be  put  on  the  agenda  for  this  coming  Monday. 
IQ  Committee  Recommendation  No,  GP-7. 

Yl  MR.  QUILLEN:   Committee  Recommendation  No.  GP-7 

12     by  the  Committee  on  General  Provisions,  Elroy  G.  Boyer, 
^2     Chairman. 

3L4  A  RECOMMENDATION  that  the  Constitution  include 

25     a  provision  on  amendment  of  the  Constitution  to  read  as 
follows: 

THE  PRESIDENT:   Committee  Report  No.  R^C  14 
is  referred  to  the  Committee  of  the  Whole.  Accompanying 
it  is  Committee  Memorandum  GP-7. 

Committee  Recommendation  GP-8. 

MR.  QUILLEN:   Committee  Recommendation  No.  GP-8 
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by  Committee  on  General  Provisions,  Hlroy  G.  Boyer, 
Chairman. 

A  RECOMMENDATION  that  the  Constitution  include 
a  provision  on  constitutional  convention  to  read  as 
follows!  -- 

THE  PRESIDENT:   The  committee  recommendation 
is  referred  to  the  Committee  of  the  Whole. 

There  is  a  memorandum  accompany  ing  it,  GP-8. 

Committee  Recommendation  GP-9, 

MR.  QUILLEN:  Committee  Recommendation  GP-9 
by  the  Committee  on  General  Provisions,  Elroy  B,  Boyer, 
Chairman. 

A  RECOMMENDATION  that  the  Constitution  contain 
the  following  provision  dealing  with  the  adoption  by  the  Stjate 
of  the  Common  Law  of  England,  such  of  the  English  statutes 
which  are  applicable  to  local  circumstances,  the  Acts 
of  Assembly  which  are  appropriately  enforceable  and  entitling 
the  citizens  of  Maryland  to  all  property  derived  by 
Charter  from  the  King,  to  read  as  follows: 

THE  PRESIDENT:   Committee  Recommendation  No. 
GP-9  is  referred  to  the  Committee  of  the  Whole. 
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GP-9. 


There  is  accompanying  it  Committee  Memorandum 


Committee   Recommendation  No.  GP-10. 


MR.  QUILLBN:  Committee  Recommendation  No.  GP-10, 
by  the  Committee  on  General  Provisions,  Elroy  G,  lioyer, 
Chairman. 

A  RECOMMENDATION  that  the  Constitution  include 
a  provision  on  impeachment  to  read  as  follows: 

THE  PRESIDENT:  Committee  Recommendation  GP-10 
is  referred  to  the  Committee  of  the  Whole. 

There  is  accompanying  it  Committee  Memorandum 
GP-10. 

Committee  Recommendation  GP-11.   The  Clerk 
will  read  the  recommendation. 

MR.  QUILLEN:  Committee  Recommendation  GP-11 
by  the  Committee  on  General  Provisions,  Elroy  G.  Boyer, 
Chairman. 

A  RECOMMENDATION  that  the  Constitution  include 
a  provision  on  separation  of  powers  to  read  as  follows: 

THE  PRESIDENT:   Committee  Recommendation  GP-11 
is  referred  to  the  Committee  of  the  Whole. 
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Accompanying  it  is  Cominittee  Memorandum  No.  GP-11. 
Are  there  any  further  recommendations  or  reports,  Mr. 
Clerk? 

This  oncludes  the  committee  reports  and  recommenda 
tions.   Are  there  any  motions  or  resolutions? 

Delegate  Bamberger? 

DELEGATE  BAMBERGER:   Mr.  President,  I  rise 
for  a  point  of  personal  privilege. 

THE  PRESIDENT:   State  the  privilege. 

DELEGATE  BAMBERGER:  I  would  like  to  welcome 
to  these  halls  a  lady  in  the  balcony  ^vho  I  think  stepped 
out  a  minute,  Mrs.  Robert  Martineau,  who  is  a  much  more 
pleasing  adornment  of  these  halls  than  her  husband,  who 
is  the  Secretary  of  this  Convention. 

THE  PRESIDENT:   Delighted  to  have  her.   (Applaus(^) 

Are  there  any  announcements  by  Committee 
Chairmen? 

Delegate  Koss? 

DELEGATE  KOSS:   The  Committee  on  Suffrage  and 
Elections  will  meet  at  1:00  o'clock  on  Monday. 

THE  PRESIDENT:   Delegate  Penniman. 
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DELEGATE  PENNIMAN:  The  Committee  on  Style  will 
meet  at  12:00  o'clock  on  Monday. 

THE  PRESIDENT:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:  Mr.  President,  if  you 
will  indicate  what  time  you  intend  to  have  the  full 
session  back,  I  can  make  an  announcement. 

THE  PRESIDENT:   We  intend  to  meet  at  2:00 
o'clock  on  Monday,  but  there  will  be  an  evening  session 
on  Monday, 

MR,  GALLAGHER:  Out  of  deference  to  the  work  of  my 
fine  committee,  there  willbe  no  meeting  Monday,  (Applause) 

THE  PRESIDENT:  Delegate  Dulaney. 

DELEGATE  DULANEY:   The  Committee  on  Public 
Information  will  meet  promptly  at  1:00  o'clock  on  Monday. 

THE  PRESIDENT:   Any  further  announcements  by 
Committee  Chairmen? 

Any  other  announcements? 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:  Mr.  President,  I  have  two 
brief  announcements.  One  is  that  beginning  next  Tuesday 
and  we  hope  for  the  remainder  of  the  Convention,  we 
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propose  to  recess  for  lunch  a  half  hour  later  at  1:00 
o'clock  until  2:30,  thereby  reducing  a  long  afternoon 
by  a  half  hour  and  lengthening  a  short  morning  by  a 
half  hour.   I  say  that  so  that  Delegates  can  make  their 
plans  accordingly. 

Also,  for  the  information  of  the  Delegates 
the  Committee  Report  of  the  Executive,  Committee  on  the 
Exeucutive  Branch,  No.  1,  will  be  on  the  agenda  for  Monday 
and  the  Committee  Recommendation  will  follow  that  so  that 
you  will  have  an  idea  as  to  what  is  in  store  for  you  betweejn 
now  and  Thanksgiving. 

I  move  that  we  adjourn  -- 

THE  PRESIDENT:   Before  you  make  the  motion, 
are  there  any  delegates  here  now  who  were  not  present 
at  roll  call  this  afternoon?   You  may  indicate  your  presencjc 
on  the  roll  call. 

Delegate  Powers,  before  you  make  your  motion 
did  you  want  to  indicate  anything  as  to  the  length  of  the 
session  on  Wednesday? 

DELEGATE  POWERS:   On  Wednesday  the  present 
plan  would  be  that  the  session  would  be  the  same  length 
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as  the  other  weekdays  but  it  may  be  between  now  and  then 
I  think  between  now  and  then  perhaps  we  will  provide 
an  agenda  that  will  enable  the  delegates  to  leave  a  little 
early  on  that  day. 

I  move  we  adjourn  until  2:00  p.m.  on  Monday 

THE  PRESIDENT:  Before  you  leave  and  before  I 
put  the  motion,  let  me  repeat,  in  case  you  did  not  hear, 
we  do  plan  a  session  Monday  evening,  so  that  the  Monday 
session  will  be  afternoon  and  evening,  just  as  it  was 
this  past  week. 

All  in  favor  of  the  motion,  signify  by  saying 
Aye;  contrary,  no. The  ayes  have  it.   So  ordered. 

(Whereupon,  at  5:25  o'clock  p.m.,  the 
Convention  was  adjourned.) 
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